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OSHA’S CONTEMPLATED SAFETY AND
HEALTH PROGRAM STANDARD

Thursday, June 26, 1997

HOUSE OF REPRESENTATIVES,
COMMITTEE ON SMALL BUSINESS,
Washington, DC.

The Committee met, pursuant to notice, at 10:05 a.m., in room
2359, Rayburn House Office Building, Hon. Jim Talent [Chairman
of the Committee] presiding.

Chairman TALENT. I am going to go ahead and convene the hear-
ing, since the two really important people are present.

Mr. LAFALCE. You and your counsel?

Chairman TALENT. Yes, and by that we mean the Majority and
Minority counsel, they are here. They are what is important.

Today’s hearing is about a proposed OSHA standard requiring
federally dictated health and safety programs. We will be looking
specifically at the working draft of that proposal. Judging by the
working draft, the proposed standard would place heavy new bur-
dens of a procedural recordkeeping nature on every small business
in the country, including those which have no record of safety prob-
lems and which are otherwise in compliance with OSHA’s sub-
stantive standards.

Moreover, this new burden would be different in kind from
OSHA'’s typical standards in two ways: First, OSHA typically regu-
lates safety, not management. OSHA usually requires that employ-
ers maintain safe conditions in the workplace, but doesn’t regulate
how they run the business, provided that they achieve the safe con-
ditions.

For example, my brother is a tavern owner in St. Louis, a fact
of which I am very proud. There very well may be regulations re-
quiring that he store beer kegs at a safe pressure level, but to this
point OSHA hasn’t told him what management technique he must
use in getting the kegs to that level.

Second, OSHA typically requires the elimination of hazards
which can be objectively identified. This new regulation would re-
quire that small employers maintain safety programs, the elements
of which are almost totally subjective in nature. Under the working
draft, for example, small-business people must systematically man-
age safety with programs that are appropriate; must provide super-
visor training commensurate with their responsibility; must allow
each employee meaningful participation in the program through
ongoing and effective communication and so on.
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When I read the working draft, I wasn’t certain whether I was
gilading a proposed law or a draft script for the Oprah Winfrey

ow.

The working draft offers no definition of what these terms mean,
nor could it, because the terms are conceptual and relative, rather
than objective in nature. Unless the working draft is fundamentally
modified during the process of rulemaking, it will result in a stand-
ard with which no employer in the country can comply, because it
will not be a standard at all, but a series of vague, if well-intended,
admonitions carrying the penalties, but not the clarity, of real law.

I hope the Agency doesn’t respond to these concerns by promising
to be flexible in enforcing this new standard and assuring us its in-
spectors will be adaptable in applying its vague language to small
employers. Far from being a virtue of the new rule, the vesting of
arbitrary power in the Agency and its inspectors, the power to
make and redefine the law while enforcing it, is a serious vice. The
American people are entitled to know what the law requires them
to do before the law is enforced against them. They should not have
to depend for their rights on the good faith, the good will or the
good mood of any government official on any given day.

I have many other concerns with the proposed draft, but will
withhold discussing them until after the witnesses have testified.
I want to defer as always now to my colleague, the distinguished
Ranking Member and former Chairman of this Committee and my
good friend from upstate New York for any comments he may wish
to make as an opening statement.

[Mr. Talent’s statement may be found in the appendix.]

[The information may be found in the appendix.]

Mr. LAFALCE. Thank you very much, Mr. Chairman, most espe-
cially for holding this hearing about OSHA’s draft safety and
health program standard.

This is appropriately a subject of concern to our Committee be-
cause any action in this area will most definitely have an impact
on the small business community. One question for us to look into
is whether that impact will be good or otherwise, and to offer our
suggestions to help ensure that small business’ legitimate concerns
are dealt with as the process moves forward.

I am pleased to learn that OSHA has been working with the
Small Business Administration and its Office of Advocacy, as well
as countless trade associations which represent the small business
community, in developing and refining its proposed program stand-
ard. This is the way the regulatory process ought to work, and I
commend Acting Assistant Secretary Watchman and his colleagues
at OSHA for those efforts.

Mr. Chairman, the people of the United States want to know
that their workplaces are as safe as reasonably possible. Employers
and employees alike have a definite interest in preventing work-
place illnesses and workplace injuries to the extent it is possible.
Doing so will mean happier, healthier workers, lower costs for our
products, lower insurance rates, a stronger economy. As always,
the devil will be in the details.

So I will take no longer today except to join you in thanking the
witnesses for coming to share their knowledge and opinions with
us on these important matters, and to thank you again, Mr. Chair-
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man, for holding this hearing at an early enough point in the proc-
ess for our efforts to make a difference as OSHA moves forward
with this program standard.

Chairman TALENT. I thank the gentleman for his comments and
for his long-standing commitment to worker safety, which I know
has been one of his priorities. Nothing would make me happier, as
I know it would make him happier, than if we found some angels
in the details as well as devils in the details.

[The information may be found in the appendix.]

Chairman TALENT. Our first witness today is the Honorable Greg
Watchman, the Acting Assistant Secretary for Occupational Safety
and Health. Before I ask Mr. Watchman to proceed, I want to
thank him for his willingness to be available both for this hearing
and also making himself available to me for personal discussions
about this and other topics. I really am very pleased at the time
he has made available to me, and I am grateful for that.

Having said that, I wanted to comment on the procedure today.
I have discussed this briefly with my friend yesterday, but I think
it is important now to air this with the Committee as a whole. The
Committee may recall that I have said on several occasions that
when we have executive branch witnesses and small business peo-
ple or citizens, that I typically would want the executive branch
witnesses to testify after the citizens do, not that they are not citi-
zens, but after the nongovernment witnesses, and there are three
reasons for that. The first two are practical. One of them is that
I know that many of the Members wanted to question the executive
branch officials, and I have been at too many hearings when once
that questioning is over, the Members who have other things to do
leave, and they are not available for the nongovernment witnesses,
some of whom have come from halfway across the country. Also, I
think it is important that the government witnesses hear the con-
cerns that are raised and then be available to answer them. That
is a very practical concern.

Then the third reason is not practical, it is just that I feel strong-
ly that we work for all of them, and we should be at their service
rather than the other way around. But I have rather consistently
received letters and communications from the protocol people in the
various executive branch agencies who are concerned that testify-
ing second would somehow affect the — what is the right word —
the “majesty” of the offices at stake, and so they have been reluc-
tant to do it.

Now, to Mr. Watchman’s credit, and to the credit of many of the
actual officials, they don’t seem to care personally. They would just
as soon go second, but they feel like they have to comply with the
policies of their Department.

I am going to have entered into the record without objection a
letter to that effect that we received from the Department of Labor.

Chairman TALENT. I welcome again Mr. Watchman, and thank
him for his flexibility. He will testify on the first panel, but he has
agreed to withhold answering questions until the second panel is
finished so we can question everybody at the same time. That deals
with the substantive concerns and that housekeeping matter, so I
will now ask Mr. Watchman to go ahead with his statement.
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STATEMENT OF GREG WATCHMAN, ACTING ASSISTANT SEC-
RETARY FOR OCCUPATIONAL SAFETY AND HEALTH, U.S. DE-
PARTMENT OF LABOR

Mr. WATCHMAN. Thank you, Mr. Chairman. Thank you for the
opportunity this morning to tell you about our progress on develop-
ing a safety and health program proposed standard. This morning
I would like to answer four questions about this rulemaking.

First, why do American workers need a safety and health pro-
gram standard? Second, what is OSHA considering? Third, what is
the rulemaking process we are using to develop the standard?
F01‘1?rth, what is OSHA doing to address the needs of small employ-
ers’

The first question, why do American workers need a safety and
health program rule? We have made a lot of progress in the last
25 years in this country in reducing occupational fatality rates, but
the reality is the job is far from done. Every year tens of thousands
of workers die in safety accidents or from occupational disease, and
millions more are injured. These incidents cost our society over
$100 billion each year. The good news is that most of these inci-
dents are preventable, but OSHA lacks the resources to get to
these workplaces to protect workers. We have only 2,000 Federal
and State inspectors across the country to protect over 100 million
workers, so we need employers and employees to play a much larg-
er role in protecting workers through ongoing systematic ap-
proaches to safety and health.

Safety and health programs represent exactly this kind of ap-
proach. We have substantial experience with safety and health pro-
grams. Many States already require them. Most collective bargain-
ing agreements require them, and many employers somewhere es-
tablished them on their own.

Ultimately we have learned that safety and health programs
help to reduce injury and illness rates. They can save between $4
and $6 for every dollar invested in a safety and health program,
and they also in many cases have been shown to improve morale
and productivity in workplaces across this country.

Let me give you several examples of the success of these pro-
grams. In Colorado, over 500 employers established a safety and
health program under an insurance industry program. Accidents
declined by 23 percent, accident costs declined by 62 percent, and
ultimately the employers that participated in this program saved
$23 million just in the first year of the program.

Second, in Massachusetts, employers with safety and health pro-
grams in a study had their losses decline by 17 percent, while those
without a safety and health program saw their losses increase by
15 percent.

Our voluntary protection programs, which recognize excellence in
safety and health, are another piece of evidence. Participants in
these programs have comprehensive safety and health programs,
and they have injury rates that are 35 to 90 percent below their
industry averages.

Last, in Maine, we had a cooperative compliance program called
Maine 2000. By establishing comprehensive safety and health pro-
grams, employers were able to identify 14 times more hazards than
OSHA could have identified through inspections alone.
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We have seen many examples of what happens when employers
use safety and health programs and when they do not. Boise Cas-
cade had a program, and they were able to reduce their workers’
compensation costs from $1.3 million to just $37,000 a year. In con-
trast, in North Carolina, Imperial Foods had no safety program, no
means of identifying and fixing fire hazards. There was a fire
there; 25 workers died. Subsequently, North Carolina enacted its
own safety and health program requirement.

Question number 2: What is OSHA considering? We are consider-
ing development of a rule consistent with five new OSHA themes
following five principles with five core elements. The new OSHA
themes are to develop a rule that is consistent with common sense,
that involves stakeholders in the process, that is written in plain
language, that shifts the Agency’s focus from technical violations to
a systematic approach, and that treats responsible employers dif-
ferently from less responsible employers.

The five principles we are following are to include the core ele-
ments necessary for an effective standard, to make the standard as
flexible and performance-based as possible, to focus on effectiveness
rather than documentation, to address the needs of small busi-
nesses, and to provide extensive compliance assistance.

The five core elements include management commitment, em-
ployee involvement, finding and fixing hazards, employee training,
and evaluation of the program. There is very substantial agree-
ment within the safety and health community about these core ele-
ments.

Question 3: What is the rulemaking process we are using? We
began work in 1993. We started stakeholder meetings in October
1995. We held a second series in June 1996, and a third series last
December. We are now working on a proposed standard, and our
hope is to publish a proposed standard by the end of this calendar
year.

Obviously the proposal will only then trigger the formal rule-
making process, which itself is very thorough and allows for
lengthy hearings, comment periods and cross examination of wit-
nesses.

Along the way we have had many, many other informal meet-
ings. We have interacted and met with hundreds of stakeholders,
including many employers, employer representatives, worker rep-
resentatives, and safety and health professionals. We have also
taken many significant steps in the working draft and in our subse-
quent efforts to address the concerns that employers have raised,
as well as the concerns that workers have raised.

The last question: What is OSHA doing to address small-busi-
ness concerns? First we are attempting to identify those concerns
by including small employers and their representatives at our
stakeholder meetings; by holding separate meetings, which we
began in Cleveland in 1995 and intend to continue next month in
Atlanta, Philadelphia, Columbus, and Portland, Oregon; also by
conducting a regular SBREFA regulatory review panel process; and
last by working closely with SBA to address small-employer con-
cerns.

All of these are steps we are taking prior to the issuance of a pro-
posal, and we will have a lengthy process, as I said, after that dur-
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ing which small employers can make their views known before a
final rule ever takes effect.

Second, in addition to identifying their concerns, we are respond-
ing to those concerns. We have deleted many requirements and
have stripped the standard down to core elements. We have based
it on flexible language and plain language. We have added long
phase-in periods and made a commitment to compliance assistance.
We have dropped a written program requirement, minimized the
documentation requirement, and exempted the smallest employers
from that requirement.

Last, we have addressed the enforcement issue up front and have
adopted a policy under which no penalty would be issued for a vio-
lation of the standard unless there was also a pattern of serious
hazards or violations.

In conclusion, Mr. Chairman, first, American workers need a
safety and health program standard. Second, OSHA is considering
a common-sense approach that has a long track record of success.
Third, OSHA has listened and will continue to listen to stakehold-
ers regarding the development of this rule. Last, OSHA has taken
steps and will continue to address small employer concerns in the
future.

Thank you.

Chairman TALENT. I thank you. Thank you also for summarizing
your testimony, Mr. Watchman.

[Mr. Watchman’s statement may be found in the appendix.]

Chairman TALENT. We will now go to the second panel. Mr.
Watchman, you can either stay or retire for the time being and
then come on back for questions. So I ask the second panel to come
forward.

Our next witnesses, I do want to ask the witnesses, I know you
have prepared statements, which will all be admitted into the
record without objection. In the case of statements that are fairly
long, if you could summarize the high points, that would be helpful
to the Committee. Often the most fruitful parts of these hearings
are when the Members get to ask questions about the areas of con-
cern to them. I am not trying to put a damper on anybody, but if
you could keep that in mind, that would be good.

Our first witness is Ms. Melissa Bailey, Esquire, of McDermott,
Will and Emery, of Washington, DC, who is a legal expert on
OSHA and health and safety matters. Ms. Bailey.

Mr. LAFALCE. Mr. Chairman, before we proceed, Mr. Watchman,
when the turn comes for questioning, my first question is going to
be what comments do you have to make on the most salient points
made by each of the other of the five witnesses. So I would ask you
to listen to them and jot down at least their most salient points,
and then I will ask the Chair for leniency in time in permitting you
to answer that.

Mr. WATCHMAN. Thank you for the advanced warning, Mr. La-
Falce.

Chairman TALENT. I will give an advance ruling. Of course the
gentleman has unlimited time for the questions he may wish to
ask.
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STATEMENT OF MELISSA BAILEY, ESQ., MCDERMOTT, WILL
AND EMERY

Ms. BAILEY. Thank you, Chairman Talent and Members, for in-
viting me to testify today about OSHA’s draft proposed safety and
health program standard. I appreciate the opportunity.

My name is Melissa Bailey, and I am an Attorney in McDermott,
Will and Emery’s OSHA practice group here in Washington. The
OSHA practice group consists of eight attorneys who spend the ma-
jority of their time representing employers of all sizes in inspec-
tions, enforcement litigation, rulemaking, and compliance counsel-
ing.
OSHA issued a draft proposed safety and health programs stand-
ard in November, 1996. The standard would apply to employers of
all sizes and would mandate that safety and health programs with
certain core elements be established in each workplace.

OSHA has set out a laudable goal in this draft proposal, to re-
quire employers to implement comprehensive safety and health
programs to prevent injuries in the workplace. The problem is that
on the day this standard is adopted, every employer will become a
lawbreaker. The reason for that is simple: The language is so
vague that OSHA inspectors will be able to interpret it any way
they want to, and no employer will ever be sure whether or not he
or she is in compliance.

OSHA adopts basically two types of standards: Specification
standards and performance standards. A standard requiring guard-
rails is an example of a specification standard, because OSHA tells
the employer how high and how wide the guardrail has to be for
the employer to be in compliance. A performance standard lets the
employer decide the best and most efficient way to reach a certain
safety goal. The noise standard, for example, provides that if em-
ployers get to a certain decibel level, then they are in compliance
with the standard. The employer, rather than OSHA, decides how
to get to that level.

This draft proposal is neither a performance standard nor a spec-
ification standard. OSHA calls the proposal a “performance-based”
standard, but it lacks an objective safety goal. Rather, it just lays
out a set of very general, vague requirements. Just to give one of
many examples, the draft says the employer must conduct hazard
assessments “as often as necessary” and in a way “appropriate” to
safety and health conditions.

What inevitably happens with this kind of vague language is
that the company thinks it is “appropriately” assessing hazards “as
often as necessary,” but the compliance officer shows up and be-
lieves otherwise. A favorite professor of mine described it like this:
A performance standard becomes a specification standard in the
hands of the OSHA inspector.

When OSHA adopted the process safety management, or PSM,
standard for the chemical industry in 1992, it too was touted as a
performance-based standard. Having represented employers
throughout the nation in PSM inspections and enforcement litiga-
tion, we have discovered that once a standard leaves Washington
and lands in the hands of OSHA inspectors, the idea of a perform-
ance standard becomes a hoax.
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The PSM standard’s requirements for operating procedures are
an excellent example of this problem. The standard requires that
operating procedures be “clear.” There was very little debate over
this provision during the PSM rulemaking because employers be-
lieved that they knew how to write clear operating procedures.
What employers have now discovered is that they don’t know how
to write operating procedures, it is OSHA who knows how to write
operating procedures. It is OSHA that issues citations and pen-
alties that specify the level of detail that make the procedures
“clear” enough for employees to understand.

OSHA is trying to sell this standard to stakeholders as harmless
because it is “performance-based” and flexible. What employers will
find if this standard is adopted is that compliance is a moving tar-
get.

In addition to enforcement concerns, the draft raises significant
policy issues with regard to OSHA rulemaking and the way em-
ployers are cited. OSHA issues two types of citations to employers:
Citations alleging violations of hazard-specific standards such as
the machine-guarding standard; and citations alleging that the em-
ployer has violated the general duty clause by failing to maintain
a workplace free of hazards. The general duty clause is basically
used when OSHA does not have a standard on a particular hazard.
In recent years, OSHA has used the general duty clause to cite em-
ployers for ergonomics violations since the Agency has not been
able to adopt an ergonomics rule.

The draft safety and health program standard mandates that
employers assess, prevent, and control all hazards, including haz-
ards like ergonomics that OSHA currently has to cite using the
general duty clause. So, this draft is in essence a back-door
ergonomics standard because, rather than going to the trouble of
issuing a general duty clause citation, it will allow OSHA to cite
the employer for a violation of the safety and health program
standard and then require abatement of the ergonomics hazards.

In other words, OSHA will simply use the safety and health pro-
gram standard to cite the employer for having an ineffective pro-
gram that doesn’t deal with ergonomics. So, by adopting a safety
and health programs rule, OSHA is really adopting back-door
standards on ergonomics, workplace violence, and every other con-
ceivable hazard that could be the subject of a general duty clause
citation. But rather than being forced to develop a record, talk to
experts, and negotiate with industry and labor, OSHA is able to
avoid all the controversy of actually adopting this type of standard.

I am sure I must sound like the voice of doom at this point, and
I guess to some degree I am, because this draft standard simply
cannot be fixed. Any standard broad enough to cover all of Amer-
ican industry and yet flexible enough to account for each work-
place’s special circumstances will inevitably use the broad language
that is so problematic once it leaves Washington.

The good news, if you will, is that a safety and health program
standard is simply not necessary because it doesn’t add anything
new to what OSHA can already regulate. It does not focus on a
specific hazard, and OSHA already has the enforcement authority
to issue citations and penalties for every hazard included in the



9

safety and health program standard by using the general duty
clause and the standards it has already promulgated.

In addition, a safety and health program standard duplicates the
requirements set out in hazard-specific standards. OSHA already
has requirements in numerous hazard-specific standards like lock-
out/tagout, PSM, personal protective equipment, and others that
require the same type of hazard assessments this standard would.

The draft proposal says that OSHA is prepared to launch “the
most extensive outreach, education and compliance assistance cam-
paign in the Agency’s history” to help small businesses develop pro-
grams. I question why the Agency needs a standard to conduct
such a campaign. Why not help small businesses without promul-
gating a costly, unnecessary standard?

The enforcement and rulemaking issues I have raised are the
most significant problems in the draft, but there are others that
are detailed in my written testimony that I simply didn’t have time
to mention. For example, the draft may expand OSHA’s ability to
issue criminal penalties, and it implicates important labor-manage-
ment relations issues.

Thank you for giving me the opportunity to speak today.

Chairman TALENT. Thank you, Ms. Bailey.

[Ms. Bailey’s statement may be found in the appendix.]

Chairman TALENT. Our next witness is Mr. Brian Landon. He is
the proprietor and operator of Landon’s Car Wash and Laundry
and Landon’s Paint and Touchup in Canton, Pennsylvania.

You don’t launder the cars, you launder, I take it, clothes, right?

Thank you for coming here, Mr. Landon. We will hear your testi-
mony now, sir.

STATEMENT OF BRIAN LANDON, PROPRIETOR AND OPERA-
TOR, LANDON’S CAR WASH AND LAUNDRY, LANDON’S PAINT
AND TOUCHUP

Mr. LANDON. Mr. Chairman and Members, good morning.

As the Chairman said, I am Owner and Operator of Landon’s
Car Wash and Laundry and Landon’s Paint Touchup in Canton,
Pennsylvania. I have been a small-business owner for 22 years.
Currently I have two employees.

Mr. Chairman, I respectfully request that my written statement
be entered into the record.

Chairman TALENT. Without objection.

Mr. LANDON. It is my pleasure to offer comments on the draft
proposal of OSHA’s safety and health program standard for general
industry. Today I am speaking not only for myself, but on behalf
of the National Federation of Independent Business, of which I
have been a member for over 20 years. With two employees and
gross sales of just over $200,000, I am fairly typical of the 600,000
NFIB members.

In opening, I would like to say that I, like other NFIB members,
have a strong commitment to my employees’ safety and health.
This is a commitment that is rooted in the unique relationships
that exist in a small business, relationships that come about by
working side by side with my employees at the car wash, at the
laundry, and in the paint touchup business; working in an atmos-
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phere where there are no strict job descriptions, and daily tasks
are often shared between myself and my employees.

I am typical of many small businesses whose employees are fam-
ily and friends. In my case, one of my employees is a good friend
and my brother-in-law, and another is another close friend. It is
these personal relationships that drive my concern for safety.

My employees know that I will provide them with whatever sup-
port, be it information, supplies or equipment, that is necessary to
create a safe workplace and to protect their health. I work along-
side my employees at each of the work sites, so it is both to the
advantage of myself and my employees to provide a safe workplace.
I am proud to say we have never had an injury, accident or health
hazard occur at my car wash, laundry or paint touchup business.

I am extremely concerned with the burdens and associated costs
that the requirements in the draft proposal would place on me and
my small business, requirements that include implementation of a
general health and safety standard for each work site, management
leadership, employee participation, hazard prevention and control,
training, and system evaluation. Although the recordkeeping, mon-
itoring and application checkoff lists are not mandated by the
standard, for liability protection purposes I would need to under-
take each of them. In my case, these requirements are compounded
by the fact that my car wash, laundry and paint touchup busi-
nesses encompass four different buildings.

As a small two-employee business, I cannot assign these tasks to
a management team or a manager or even one of my employees.
The full burden would fall on me. This would have a serious det-
rimental effect on my productivity, and it is my productivity on
Whiflh the success of my small business and my employees’ jobs de-
pend.

As always, the cost of compliance would fall heaviest on my
small business and other small businesses like mine. As published
in the document by the Small Business Administration, regulatory
costs to small businesses are approximately 50 percent higher per
employee than larger firms, and the smaller the firm, the higher
those costs.

Although the draft suggested that there would be a phase-in for
small businesses with fewer than 10 employees, this phase-in
would only delay the inevitable and in no way offset the dispropor-
tionate costs in dollars and productivity that my small business
would incur.

The draft proposal states that the participation of my employees
will be a necessary element of any new general OSHA standard,
and that this participation should include employee activity in as-
sessing and controlling hazards, developing safe and healthful work
practices, training and evaluating the safety and health program.
I have four different buildings where my small businesses are lo-
cated. Oftentimes my employees must travel from one site to the
next to complete their duties. With only two employees and four
work sites, my employees will be so busy completing their assign-
ments under the general industry standard that they will not have
time to do their jobs. Again, this employee participation would have
a negative impact on the productivity of my employees without nec-
essarily adding to safety in the workplace in any form.
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So, because the draft safety and health standard does not allow
for the unique nature of the smallest employers like myself, and
because the burdens and costs would fall heaviest on the smallest
of small businesses such as mine without significantly increasing
workplace safety, I strongly urge the Agency to provide a very
meaningful small-business exemption.

Mr. Chairman, thank you again for the invitation to appear be-
fore your Committee, and I will be happy to take any questions you
might have.

Chairman TALENT. Thank you, Mr. Landon.

[Mr. Landon’s statement may be found in the appendix.]

Chairman TALENT. Our next witness is Dr. Gary Rainwater of
Dallas, Texas.

Dr. Rainwater.

STATEMENT OF GARY RAINWATER, D.D.S.

Dr. RAINWATER. Thank you very much. I assume that the written
testimony will be entered into the record.

Chairman TALENT. Without objection.

Dr. RAINWATER. At least when I talk to you, something intel-
ligent will come out of my testimony. I would just like to have a
conversation with you. I would like to tell you who I am. I am Gary
Rainwater. I am a Dentist. I am in full-time private practice of
dentistry in Dallas, Texas, except for this year, and I am there only
maybe a day or two because I am also President of the American
Dental Association, and as such I represent 144,000 licensed prac-
ticing dentists across this country.

In November, I went to Washington, and I had a meeting with
Greg Watchman and Joe Dear. This is when I first learned about
this proposed safety and health standard.

I went there for a different reason, a very unusual reason, a rea-
son that I would never have thought I would have gone there 5
years before. I went there to compliment OSHA for being reason-
able, for listening to us, for being receptive, for doing some com-
mon-sense things. They have introduced the phone and fax method
of dealing with complaints in dental offices. It makes sense; pick
up the phone and ask if there is a problem, and can we solve it
before we send an inspector out. It has worked very well. It is a
good thing they are doing, and I applaud them for it.

Chairman TALENT. Dr. Rainwater, I am sure Mr. Watchman
would want to make sure everybody in the room heard that, right?
You went to see him and Mr. Dear to compliment OSHA on its re-
sponsiveness and its common sense.

Dr. RAINWATER. Yes. Five years before I would have never have
thought I would be in that position. But we did do that. That
doesn’t mean that I agree with everything that OSHA does and
that I agree with a lot of these regulations, but I do applaud them
for changing, trying to be rational, and trying to be sensible, and
they have done a good job to that effect, at least for our profession.

Mr. LAFALCE. Did you take Congressman Charlie Norwood, an-
other dentist, with you?

Dr. RAINWATER. No, Charlie was not there.

This is when I first learned about this proposed standard. I said
to Joe Dear and to Craig that, wait just a minute. Now, as I read
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this, you are going to come out with this, and it is already covered
under our blood-borne pathogens standard, it is already covered on
our hazard communication standard. We have sat down with you
and come up with this OSHA compliance checklist for a dental of-
fice, and you can go through this and you can come up with every
possible hazard that you can in dentistry, and we have a checklist
that we go through with our members. So we already have two
standards that cover this, and everything else involved is intrinsic
to the practice of modern dentistry.

We sit down with our employees and have regular meetings, how
to treat patients better, to deal with new materials and new tech-
niques, and to discuss those things regularly as to how in that den-
tal office we can make it safer.

The typical dental office in the United States of America today
has a solo practitioner in the office. Over 80 percent are solo practi-
tioners. They have typically three or four employees. The average
dental office is about 1,000 square feet. All offices, I believe, under
96 or 97 percent don’t take my figures entirely, but somewhere
along 96, 97, or 98 percent are under 4,000 square feet. The thing
about it is that we all work along beside each other. I do the same
things my employees do. I may do them on a different level, but
I am exposed day in, day out to the same workplace hazards that
my employees are. So that means that I am as conscious about
safety in our workplace as my employees.

In my office I have three employees. I have got a secretary, I
have got a hygienist, I have got a chairside. They have been with
me 27 years. They are like a family. I work in 1,500 square feet.
If I called together a committee of my office staff and said, we are
going to form a committee and it is going to be “find and fix,” they
are going to laugh at me. Find and fix what? Are you talking about
the light bulb burned out over there? When I get enough time in
my busy duties, I will replace the light bulb. In a small office like
mine, that is something we do day in and day out, when we pass
in the hall. That is something we do in the meetings we regularly
holﬁl. This is not something that is going to really be received very
well.

On a national level, dentistry is saying with the five core ele-
ments of this, we are already complying with this. We are already
going beyond it. We are looking for emerging hazards; not only the
hazards there, but the ones out there. We are dealing with the ni-
trous oxide situation and have been since 1979, to make the equip-
ment safe and to be sure it is properly maintained. We are also
dealing with the ergonomic issue. We are engaged in research and
have reported it. Do we need more research to see is there a real
problem out there? Does good science tell us that there is a prob-
lem with ergonomics in the dental office?

So, you say if you are doing all this, why are you protesting
about i1t? It is one more layer of regulation. It is one more one size
fits all. This regulation might apply to a Fortune 500 company, it
might apply to a manufacturing company, it might apply to a ware-
house, but it does not apply to a modern dental office. It creates
more problems for us in dentistry than it solves.

We worry about the enforcement of it, and I don’t care what you
say, we are scared to death of the enforcement. Is this double jeop-



13

ardy? If we violate the blood-borne pathogen, we also violate this.
Are we fined twice?

We agonize over the recordkeeping. Don’t tell me we don’t need
to keep records on this. We have dealt with OSHA for many years,
and we know we need to document everything that we do.

We are concerned because this is vague. We don’t know what to
read into it. When it goes out to my members, it may make sense
in here to somebody, but when it goes out there, it is not going to
make good sense to them.

It is going to be one more regulation. Where do you get to the
point that everybody throws up their hands and says, there are so
many regulations out there now, there is no way that we can pos-
sibly deal with all of them, and just give up and say, I will take
my chances? When do you get to that point? You may be getting
to it now.

So, to summarize this, it is unnecessary for the regulation of den-
tistry because it is already covered under other things, and it is
part of the intrinsic practice of dentistry. If we are going to talk
about common sense here, common sense then dictates dental of-
fices should be exempt, because dental offices already have an ef-
fective alternative in place.

Thank you.

Chairman TALENT. Thank you, Dr. Rainwater.

[Dr. Rainwater’s statement may be found in the appendix.]

Chairman TALENT. Now Ms. Katherine Gekker, the President of
the Huffman Press Company of Alexandria, Virginia. Thank you
for being here.

STATEMENT OF KATHERINE GEKKER, PRESIDENT, THE
HUFFMAN PRESS, INC.

Ms. GEKKER. I wanted to thank you, Chairman Talent and Mem-
bers, for giving me the opportunity to speak to you about the
OSHA proposed safety and health program standard.

My name is Katherine Gekker, and I am the owner of the
Huffman Press, located in Alexandria, Virginia. I am also here rep-
resenting the Printing Industries of America.

I have been in business since 1974. My company specializes in
high-quality printing for graphic artists, corporations and muse-
ums. Currently I have nine full-time employees and one to two
part-time employees, depending upon our workload. Our gross
sales are roughly $1.2 million annually.

Safety within the Huffman Press is a priority for me because 1
am trying to build the healthiest company that I can. If I do not
provide a healthy work environment, my employees, our customers,
and our suppliers and I myself suffer.

We participate currently in industry safety programs and buy the
many workbooks and guides made available to us about plant safe-
ty and training. It is a constant struggle to keep up, and while we
do our best, I will admit readily I am not able to read everything
tha% I should or even all of the safety and training materials that
we buy.

My business is typical of many in the printing industry. In fact,
the average printer has 11 employees. Because of our small size,
changing government regulations place a significant burden on my
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company as well as on most other small companies. We do not have
the resources to hire an expert on safety, nor do we have the time
most days to fully keep up with new rules, training requirements,
or other regulations. In fact, most days we barely keep up with the
demands of our customers, suppliers and tax and payroll laws.

My plant manager and I are constantly scrambling to make sure
we are conscientious with respect to safety and health. A number
of years ago when my business was doing a little bit better than
it is right now, we used an insurance carrier that would send out
an inspector on an annual basis to conduct an audit of our safety
and health program. She would issue a report outlining what they
believed to be violations and even trained our employees in safe
work practices. I cannot tell you how much I appreciated this infor-
mation and service. Having come close to losing my own finger in
one of our machines, I personally value knowing I am doing every-
thing I can to provide a safe workplace. Unfortunately, we have
had to switch to a less expensive insurance carrier recently, and
they do not offer that service.

We have also benefited from the city of Alexandria program in
which the fire department inspects us annually for fire and chemi-
cal safety. Again, I welcome their inspections because I know that
they will tell me what I need to do to create a healthier work envi-
ronment, and that they will give me the time to correct what needs
to be corrected without penalizing me.

I have also invited the Virginia Department of Safety to inspect
our premises and to advise us on audio levels and chemical levels
in order to learn if we were within safe parameters. This voluntary
inspection was also done without fear of penalty.

While my business has never been cited by OSHA, I do not relish
the thought of a surprise inspection. I have heard inspectors never
leave without expensive citations, regardless of a business’s good
intent. I and other business owners would jump, however, at the
chance to get information about how to make our plants safer. It
would be particularly valuable if we could do this without being
punished for wanting to learn.

I believe that all employees should play an active role in promot-
ing safe practices in the workplace. However, OSHA’s proposed
safety and health program standard does not appear to do anything
that would help me make my plant safer. The proposed standard
is very vague and leaves a lot up to the individual inspector and
individual business owner. If it were enacted, I may think I am
doing everything I can to develop the best safety program for my
plant by asking my employees for meaningful participation and by
conducting periodic self-inspection, but an OSHA inspector may see
it altogether differently. Effectively, this is a closed-loop system in
which no real communication takes place.

The proposal also fails to solve the problem of lack of safety edu-
cation and consultation for employers. We need more specific infor-
mation about safety. Without providing extensive training, consult-
ative services and direct guidelines, this proposal will do little to
prevent accidents. It offers a one-size-fits-all safety program that
simply does not provide what employers desire most, industry-spe-
cific information.
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Mistakes and accidents occur everywhere. Historically, the ma-
jority of the accidents that have occurred in my plant were caused
by carelessness, and they would not have been prevented by the
kind of safety and health program OSHA is proposing.

In closing, I would like to stress that I and most business owners
I know see a strong need for OSHA. Most of us want to do, and
will do, the right thing. We simply need help. I am leery of a new
standard that requires more paperwork from employers. This pro-
posal reminds me of what it is like to deal with the IRS. Tax laws
can be interpreted many different ways, they are confusing, take
a lot of time, and they are expensive. Interpretations differ with
whomever you speak with. I am afraid that the same will be true
with OSHA’s proposal.

I believe OSHA can have a real impact on safety by permitting
people like me to seek expertise without fear. It would also help if
OSHA undertook a voluntary compliance program that used
warnings in lieu of citations. This type of approach would do a lot
more for preventing accidents than the proposed safety and health
program standard.

Thank you for your time. I will be happy to answer any ques-
tions.

Chairman TALENT. Thank you. I should have mentioned that you
received a major educator of the year award this year. Congratula-
tions to you for that.

[Ms. Gekker’s statement may be found in the appendix.]

Chairman TALENT. Our final witness is Ms. Earlyn Church, who
is the Vice President of the Superior Technical Ceramics Corpora-
tion of St. Albans, Vermont.

You have come a long way, Ms. Church. I thank you for being
here. We will hear your testimony now.

STATEMENT OF EARLYN CHURCH, VICE PRESIDENT,
SUPERIOR TECHNICAL CERAMICS CORPORATION

Ms. CHURCH. Thank you, Chairman Talent. Good morning to the
panel and to the Committee. I appreciate this opportunity to testify
before you on OSHA’s proposed safety and health program stand-
ard.

My name is Earlyn Church, and I am Owner and Officer of Supe-
rior Technical Ceramics Corporation of St. Albans, Vermont. STC
manufactures high-tech ceramic components for the welding, aero-
space and electronic industries. We are labor-intensive with 100
highly skilled employees. STC is 100 years old.

I am also on the Board of Directors of the National Association
of Manufacturers. Further, I am President of Excalibur Labora-
tories, which employs 12 people.

I am testifying today on behalf of the NAM’s more than 14,000
members, 10,000 of which are classified as small manufacturers.
Through them we represent 18 million people who make things in
America.

We appreciate the attention the Small Business Committee
Members and staff are paying to OSHA’s initiatives and proposed
standards. Our safety program consists of written manuals, an em-
ployee handbook, a training program for all new hires with some
use of videos, and continuous education of all employees. An em-
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ployee safety committee meets monthly. They report to manage-
ment, who then makes appropriate corrections.

We oppose OSHA'’s safety and health program standard, not be-
cause employers who ignore worker safety would be punished
under the proposed standard, but rather because employers, such
as STC, who have taken every reasonable step to assure compli-
ance with the standard, could also be severely punished. Good com-
panies with excellent safety and health programs could face pun-
ishment in terms of increased costs, criminal prosecution, arbitrary
enforcement by OSHA, breaches of confidentiality, and mandated
safety committees that by their structure violate employer-em-
ployee relations as prescribed under the National Labor Relations
Act.

STC is fortunate that we have someone to oversee our human re-
sources. This same person, however, in addition to maintaining all
records required for OSHA, EEOC, ADA, and FMLA, administers
all documentation and training for our workers’ comp program, our
hazardous waste program, community right to know, and she her-
self trains constantly. We felt the need to hire such a full-time per-
son approximately 10 years ago because of rising regulations. To
comply with the proposed standard, we would have to hire more
staff.

I stress the size of STC to show that a 100-employee company
extremely stressed to meet existing regulations. Tiny Excalibur is
not exempt. You, as a Member of the House Small Business Com-
mittee, must be as confused as I as to what small business exemp-
tions are.

STC uses computer systems with adequate software for the cur-
rently required data. Such packages cost us in excess of $1,000 per
year. This system is reaching capacity. Upgrading our hardware or
purchasing a new software program and hiring consultants to com-
ply with these new requirements would be enormously expensive.
It would not increase the safety and health of our employees. We
would rather spend that money on training or making modifica-
tions to our facility.

STC is wary, given OSHA’s past record, of the vague language
of the proposed standard. It must be vague in order to cover all in-
dustries. Because it is vague, it allows OSHA broad latitude in en-
forcement under the general duty clause, which allows OSHA to
cite employers for hazards not covered by specific standards.

The general duty clause was most recently used to cite the em-
ployer in Pepperidge Farm, decided by the Occupational Safety and
Health Review Commission in April 1997. OSHA’s proposed safety
and health program standard would require employers to “provide
for the systematic control of hazards.”

Right now we are being asked to anticipate feelings of discomfort
in the workplace. Already STC is employing workers’ comp man-
aged care to help with the whole range of reported repetitive mo-
tion injuries. Without speaking at length on the dreaded E word,
ergonomics, we are having a very hard time distinguishing between
the pain from a weekend or a second job and pain related to factors
in our workplace. If the injuries are cumulative, where did the ac-
cumulation begin? Is work the sole factor, or play, or home or the
second job?
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While we never get up in the morning and set out to kill or maim
our work force, as suggested repeatedly at OSHA at the stakehold-
ers meetings I attended, we are often faced with situations where
a worker violates company policy and is injured. Sometimes there
are hazards impossible to identify or foresee. We do conduct a
monthly walk-through with our safety committee, but in a job shop,
the workplace is different every day.

OSHA'’s proposed standard seems more a deliberate attempt to
prove the hazards of going to work, yet the No. 1 cause of work-
related deaths in the statistics is vehicular accidents, which do not
take place at work sites under the supervision of employers. The
No. 2 cause is violence in the workplace. Are these work risks or
life risks?

As to confidentiality, employees’ rights would be violated by the
revelation of names, addresses and medical information not now
available to other employees or outside sources other than required
by law. Under this proposed standard, other employees and their
legal or union representatives have access to employee records, per-
sonnel, medical and otherwise.

BLS stats show that the workplace today is safer than at any
other time since the information was tracked. STC’s workers’ comp
experience modification has decreased 15 percent over the past 4
years due to company initiatives separate from any OSHA require-
ments. We are being proactive in increasing health and safety in
our place because it is a good business practice. Why hamper and
discourage these initiatives and those of other good companies with
onerous paperwork requirements, increased costs to the employer
for staffing, computer needs and consulting?

We appreciate this opportunity and look forward to answering
questions.

Chairman TALENT. Thank you. I am sorry the mikes went out.
I hope that is not the case with all the others.

[Ms. Church’s statement may be found in the appendix.]

Chairman TALENT. We now have one combined panel here. I ap-
preciate the number of Members who have come, and in view of the
Members waiting to ask questions, I will defer my questions. I am
going to, after Mr. LaFalce has his opportunity, I am going to rec-
ognize Members in the order in which they have appeared, and
those who were here when the hearing began will be recognized
first, according to seniority. We will go after Mr. LaFalce to Mr.
Snowbarger and then Mr. Pascrell and so on.

Now I will recognize my good friend Mr. LaFalce.

Mr. LAFALCE. I thank the Chair. I am just going to have a few
brief questions for Dr. Rainwater, and then I will go to my question
for Assistant Secretary Watchman.

First, congratulations on being president of the American Dental
Association. This is unrelated to this hearing, but I was very sur-
prised when we were debating health care at all that the dental as-
sociation didn’t try to take a much more aggressive role in trying
to ensure that dental services would be covered in whatever cov-
erage might be enacted into law. It just seemed to me at that time,
circa 1993, they weren’t as aggressive as they were passive. That
is the first point. I appreciate your comments on that.
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Second, it is my — I am taking the advantage of the fact that
I have the president of the dental association — it seems to me
that insurance coverage for dental work is absolutely atrocious;
that there is necessary dental work that must be done, and it is
almost never covered. Whether is it is a root canal or a crown or
what have you, these are necessary items, and when there is cov-
erage, that the coverage is so minimal.

For example, with respect to Federal employees, I don’t think
there has been an increase in coverage for dental work for Federal
employees in over a dozen years, and they utilize a very low base
cost. Whatever it is they call usual and customary, it is extremely
low. What is the dental association doing about this? This might
have nothing to do with OSHA, but I am interested.

Dr. RAINWATER. What are we doing about it?

Chairman TALENT. I am sure my friend doesn’t expect Mr.
Watchman to respond to that.

Mr. HEFLEY. Mr. Watchman, he also has a wisdom tooth fairy.

Dr. RAINWATER. Are you talking in 1993 we were not aggressive?
We certainly were not aggressive in 1993 when the Health Care
Reform Act came forward. We saw all kinds of problems with it.
I think that you saw the wisdom of our ways, as you deliberated
and didn’t enact that at that time. We have great concern about
government programs that involve dentistry, because we need to be
sure in those programs and very often they are not adequately
funded. So it is one thing to put them in there. But if you don’t
put the money in there to back them up, it doesn’t work.

Mr. LAFALCE. Let’s talk about the insurance coverage.

Dr. RAINWATER. See, that is our problem. We have a hard time
explaining dental insurance to the public, because it is not dental
insurance. It is simply prepayment of dental care. There is no great
accident that is going to occur out there usually to give one person
more dental problems than another one. They have different prob-
lems. So it is very difficult to insure it, because if you open insur-
ance all the way, the people who have the major problems and the
expensive problems sign up.

You are right, dental insurance has not increased probably since
I have been in practice. It covers approximately 40 to 45 percent
of the dental bill; 55 percent is still paid out of the patient’s pocket.
That is stimulus for the patient participation and is probably the
reason we have held down dental costs across this nation. We still
have freedom of choice of the patient for dentistry. They are able
to choose the dentistry that they are to receive.

It needs to cover more, but to cover more, somebody has to pay
for it. What you are finding now is that you are seeing in managed
care areas in which they are promising more, but the dollars are
not there to pay for it. So therefore, when you get into it, that is
not to say managed care is all bad, but if you don’t fund it, and
if the money is not there to cover it, when you get into that plan,
you find you have no benefits, you find that it covers little, and you
find very often that you might be better off just paying for it out
of your own pocket.

So it is a matter of economics. If you are going to have dental
insurance, you have got to put the money into it. The employer has
to put the money into it in order to get good care.
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Mr. LAFALCE. All right. That is off the subject. I just personally
think that the insurance coverage for dental care is either atrocious
or nonexistent.

Dr. RAINWATER. I agree with you.

Mr. LAFALCE. I don’t think the American Dental Association has
done very much at all about it.

Let me go on to Mr. Watchman. Mr. Watchman, what comments
do you have about the most important points made by the other
members of the panel?

Mr. WATCHMAN. Thank you for the opportunity to respond, Mr.
LaFalce.

Let me just say briefly overall, I am very grateful that the small
employer/owners, small-business owners here this morning have
chosen to make their views known and participate in our process
of developing a rule. We are taking steps to address many of the
concerns that they have raised this morning, and I would welcome
an opportunity to work with all of you toward the development of
a rule that does take into account the concerns that you have
raised.

That being said, I have a number of specific concerns and clari-
fications I would like to make with regard to some of the testi-
mony. First, I think it is important to clarify in response to Ms.
Church’s accusation. She claimed that OSHA repeatedly said dur-
ing our stakeholder meetings that employers get up in the morning
and set out to kill or maim their work force. Maybe some of us rec-
ognize that as rhetoric, but I just want to make clear that such a
statement was never made a single time, let alone repeatedly, at
any stakeholder meeting. I am frankly disappointed in Ms. Church
that she would make such an accusation in this forum. She was an
active and useful participant in that dialog, and we have tried hard
to respond to her concerns.

Let me talk a little bit about Ms. Bailey’s concerns. She made
some very negative predictions about the standard. I think really
there is no need to speculate here. As I said, many States already
have safety and health program requirements that apply to hun-
dreds of thousands of employers in this country. I have not heard
in 2 years of working on our proposal a single employer come for-
ward to show any of the requirements imposed by those statutes
and regulations are burdensome. In fact, in 1992, the General Ac-
counting Office did a study of safety and health programs. They
looked at Oregon and Washington, both of which have comprehen-
sive safety and health program requirements, and they found that
small employers as well as large employers did not have problems
implementing those requirements.

Let me correct also several particular claims that she made.
First, the notion that the performance-based standard is a hoax.
Let me make clear, sir, and to the Members of the Committee at
large, OSHA used to develop and issue very specific standards
which detailed every last thing an employer needed to do to ad-
dress a particular hazard. The employer community for years has
pushed us to develop performance-based standards that would set
a goal of regulating employee exposures to a hazard, but let the
employer determine the best way, given the circumstances at that
workplace, to get to that goal.
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That is the desire of the stakeholders in this instance as well.
Through our meetings, the vast majority of stakeholders have
asked us to draft a standard that is flexible and performance-
based. That being said, it is not an easy thing to do. I recognize
that some of the wording we have used in that working draft needs
some more definition and clarification. But we are taking steps to
do that.

First, we are revising the standard and will do so further before
we issue a proposal. Second, we have agreed to work with stake-
holders to prepare a compliance directive that will instruct our in-
spectors about how to enforce this standard. Third, we have agreed
that we would not impose a penalty for violation of the standard
unless there was a pattern of hazards or violations at that work-
place. Fourth, we have agreed to produce a vast range of compli-
ance assistance materials like programs and checklists and videos.
Last, we have agreed that many of these materials should serve as
safe harbors. If employers have complied and followed them, they
will be in compliance with the standard.

Another issue regards the supposed effort of OSHA to circumvent
our statutory requirements under the OSHA Act, SBREFA and the
Reg Flex Act. Let me be clear, we are complying with all of those
laws and fully intend to comply with them in the development of
this rule. In fact, we are working closely with SBA to go beyond
our SBREFA obligations and hold many more meetings with stake-
holders, and particularly small businesses around the country.

Ms. Bailey also suggested that the standard goes beyond recog-
nized hazards. Let me make clear that our standard specifically
says on pages 4 and again on page 5 that it does not go beyond
recognized hazards, it only governs hazards that are covered by our
standards currently or covered currently by our general duty
clause. In fact, Ms. Bailey admits that subsequently in her testi-
mony on page 6.

Let me now address several comments made by the other wit-
nesses. Mr. Landon, it sounds like, has a terrific safety approach
at your workplace. We have done some preliminary time estimates
for what would be involved for a small workplace like Mr. Landon’s
to comply with the safety and health program requirement. We es-
timate that it would take about 20 hours initially to startup the
program, and that after that it would take about 10 hours a year
to keep the program running. That would be at a workplace with
maybe 10 or fewer employees with relatively few risks.

We are in the process of planning our meetings in July with
small employers around the country to evaluate whether those time
estimates are accurate and get input from small employers about
whether it would take more or less time to maintain a safety and
health program.

With regard to Dr. Rainwater, I want to thank you for your com-
pliments. Those may be the only compliments we get today. I do
want to also applaud the dental community for already doing much
of what the standard would require, as Dr. Rainwater has indi-
cated. Let me make clear, though, there is no requirement in the
working draft or any other OSHA plans for a safety and health
committee. We do say specifically in the proposal, or in the working
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draft, rather, that informal approaches would be expected and
would be acceptable at small workplaces.

I also want to make clear that employers could not be fined twice
for a single violation by the development of a safety and health pro-
gram rule. On page 13 of our working draft, we specifically make
clear that there would be no piggyback violations.

I think Ms. Gekker recognized the importance of finding hazards
and the importance of training workers with regard to hazards in
their workplace, and those really are the core fundamental parts
of this program.

She also stated that she has heard that inspectors never leave
workplaces without issuing citations and penalties, and I want to
clarify that, in fact, about 1 out of every 3 inspections that we con-
duct, we find no violations, or we find violations but do not issue
any penalties.

Last, she indicated a desire for consultation. I just want to let
you know that we, in fact, offer free consultation through 50 State
Programs around the country that are 90 percent funded through
Federal OSHA, and those inspections and visits from consultants
can occur free of charge without citations and penalties.

Those are my overall comments for some of the particular con-
cerns that were raised, but I would be happy to answer further
questions as well.

Mr. LAFALCE. Thank you very much.

Chairman TALENT. Before I go to Mr. Snowbarger, where does it
say you will not piggyback? I was looking for that. I don’t have my
pages numbered.

Mr. WATCHMAN. This is late in the draft.

Chairman TALENT. Outreach, Compliance?

Mr. WATCHMAN. Subheading (i), Outreach, Compliance; (i)(3)(i), a
violation of another OSHA standard or the general duty clause will
continue to be cited as such and does not in itself constitute a vio-
lation of this standard.

What we are really contemplating in terms of enforcement, first,
as I said, we would not issue any penalty unless there was a pat-
tern of hazards or violations; second, we would be looking for sys-
tematic failures rather than individual technical violations. This is
part of really, I think, the new OSHA’s shift in emphasis away
from individual technical violations and more toward a systematic
approach.

Chairman TALENT. In fairness, does not in itself constitute a vio-
lation of the standard, but in connection with something else, it
could be evidence of a violation of the standard, couldn’t it?

Mr. WATCHMAN. Certainly if we found a broad range of hazards
at a workplace, that would suggest the employer was not making
sufficient efforts to find and fix those hazards.

Chairman TALENT. It doesn’t say a broad range.

Mr. WATCHMAN. The particular issue about a piggyback violation
is that a single violation of a standard would entail two rather
than one violation.

Chairman TALENT. I think the concern is how this thing is going
to work in practice, and if you can say, well, here is a violation of
the standard, and now looking at your program, I think in view of
the fact that you have a violation of this standard, I don’t think
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your training in this area was appropriate or adequate, it is a vio-
lation plus something, you see? I think that is probably the concern
you are getting at.

I wasn’t going to ask questions until the others have, so I will
thank you, Mr. LaFalce.

Mr. Snowbarger will be next.

Mr. SNOWBARGER. Thank you, Mr. Chairman.

My question is to Mr. Watchman. First, just a general question.
I would be interested to know what OSHA perceives is its role,
what is your purpose, why are you there?

Mr. WATCHMAN. Our statutory mission is to protect worker safe-
ty and health in workplaces across the country.

Mr. SNOWBARGER. I am going to make two or three observations
that do not come from this panel this morning, they come directly
from my district. They are confirmed by things I have heard on the
panel this morning.

First observation is a presumption on the part of OSHA that
OSHA knows best, that employers and employees are not con-
cerned about — employers aren’t concerned about their employees’
safety, that employees aren’t concerned about their own safety, and
that somebody in Washington knows better how to handle those
workplace risks than either employers or employees.

The second observation, followed by a third one, is that OSHA
is there in more of a punitive role than in an assistance role. The
term used back in my district is that the attitude of OSHA is to
come in and be able to leave saying “gotcha.” Followed by the third
observation, that I have had companies in my district that are so
convinced that OSHA is in a “gotcha” mode, they create visible vio-
lations so inspectors can go away feeling like they have accom-
plished their mission. Those companies in essence figure out how
much they can afford to spend on the fine, create the violation, and
know that inspectors, once they have found the easy one, will walk
away.

I am going to suggest those observations lead me to the conclu-
sion that OSHA is not performing its statutory duty in actually
changing workplace safety.

So my question is what are your observations about those obser-
vations, I guess?

Mr. WATCHMAN. I guess I would make a couple of points. First,
I think it probably was a fair accusation some years ago that in
many issues OSHA did presume it knew best. We have made a lot
of effort over the last several years to listen to stakeholders, and
we recognize, and I think the administration recognizes, that gov-
ernment doesn’t always know best, and that we need to listen to
the regulated community, to workers and to business owners, about
the real world problems in workplaces around this country.

But I will tell you, this is not a concept that we dreamed up. This
is a concept that thousands of employers are using around this
country, successfully, to reduce their injury and illness rates, but
also to save large amounts of money, so it really does improve the
bottom line.

Mr. SNOWBARGER. You are making my point, that employers and
employees have an interest in doing this. I don’t understand what
you mean by stakeholder, but it seems to me that the employer has
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a much greater interest in employee safety than OSHA will ever
have, because it is in their economic interest.

Mr. WATCHMAN. I would agree that it is in the economic interest
of employers. The reality is, many, many employers don’t have
safety and health programs or any systematic approach to protect
workers, and we do have millions of workers that are injured on
the job every year. As I said, many of these incidents can be pre-
vented through a systematic approach.

Mr. SNOWBARGER. Thank you, Mr. Chairman.

Chairman TALENT. I thank the gentleman.

A thought just struck me, Mr. Watchman. Would this apply to
the Congress? I guess it would, wouldn’t it?

Mr. WATCHMAN. The Congress is covered by occupational safety
and health regulations, but has a separate enforcement office of its
own, as you know. So that office would have to consider the stand-
ard and how it would apply to Congress.

Chairman TALENT. Because I don’t have a systematic safety pro-
gram in my office, and maybe I should. I don’t know.

Mr. Pascrell will be next.

Mr. PASCRELL. Mr. Chairman, thank you. I strongly support
OSHA’s plan to conduct field hearings in order to get input from
small businesses. I think this is a critical, critical step forward and
a very positive way. Whether you have the resources to do it to the
department you are talking about is another question.

My first question to you is, what about those resources that you
mentioned in the beginning? Where have you come from in the last
5 years in terms of number of inspectors out in the field to work
with businesses, particularly small businesses, as we have been
talking about today? Are we going in the right direction or the
wrong direction?

Mr. WATCHMAN. Well, our staff has actually declined signifi-
cantly in the last 10 or 15 years, but we have recently added some
staff to OSHA, and many of the staff people we have added are
folks that are going to help with a lot of compliance assistance ac-
tivities.

In addition to our enforcement program, which is required by our
statute, we have a broad range of consultation programs, compli-
ance assistance programs and activities designed to help employers
in a broad range of ways.

Mr. PASCRELL. Your approach, OSHA’s approach, seems to be
running on a parallel basis with what we have talked about in
other areas, compliance with Superfund, changes in Superfund,
changes in environmental standards.

Are we moving in the direction of abatement rather than pros-
ecution, rather than citations? Is this what you are communicating
to us this morning?

Mr. WATCHMAN. Yes, sir. In fact, the Agency for many years used
to judge performance based on the numbers of inspections and cita-
tions and penalties. We dropped those performance measurements
in 1994, and we are now judging inspector performance based on
customer service, prompt abatement of hazards, promotion of vol-
untary and cooperative efforts, and targeting of the most dangerous
hazards.
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Mr. PASCRELL. I frankly do not see anything negative in terms
of fallout here. On page 4 when you talk about the draft-proposed
safety and health program standards, the purpose of the standard,
the standard requires employers to set up a program for managing
workplace safety and health in order to reduce the incidence of oc-
cupational deaths, injuries and illnesses.

It would seem to me that the reason why we do this is to antici-

pate — going back to a comment that Ms. Church talked about, I
don’t find that to be foolish. I find that to be very sound and log-
ical, to be able to anticipate those problems in order to avoid them.

Is this what we are talking about in this standard?

Mr. WATCHMAN. Yes. One of the goals of the OSHA act is the
prevention of illness and injuries and fatalities before they occur.
That is basically the principal goal of a systematic approach.

Mr. PascreLL. Having said that, do you think there is an alge-
braic relationship between the ability — because we have set this
up in certain States, according to State law, do you think that
there is a real concrete relationship between our ability to establish
those standards, those prestandards in certain States and a reduc-
tion of insurance rates or number of comp cases that are involved?
Do you have the data to present to us about that?

Mr. WATCHMAN. In my opening statement, I cited some of the
studies that have made those kinds of conclusions, that have dem-
onstrated not only that safety and health programs or systematic
approaches can reduce injuries and illnesses, but they do have a
significant positive impact on the bottom line in terms of reducing
Workers’ Comp costs, as well as employee turnover and training
costs and other costs related to accidents.

Mr. PAscreELL. Would you provide the committee with that infor-
mation?

Mr. WATCHMAN. Certainly.

[The information may be found in the appendix.]

Mr. PASCRELL. I have a final question to Ms. Gekker.

In some States in the Union, many insurance companies give
premium reductions to firms which have effective safety and health
programs, like the one that is being proposed, I believe, by OSHA
now. Do you think this is a good idea, and how do you relate it to
your own experiences if that is the case?

Ms. GEKKER. I have never been able to participate in one. De-
spite having, I think, a fairly good health and safety program in
effect, we have never gotten a reduced rate because of having that
program. I think it is a good idea

Mr. PASCRELL. Do you think you should have?

Ms. GEKKER. I am afraid the effectiveness of our program has
been lacking. We are in a business where there are many injuries,
and I think we have rarely gone more than 2 or 3 years without
one.

Mr. PASCRELL. Isn’t this the point, then? We wanted to set up
standards that are reasonable and are going to help the business
and protect the workers and those people who operate the business,
but if there is no concurrent reduction in insurance costs — as I
have found, by the way; I don’t know if you found that or if Mr.
Watchman has found that, although he says he is going to give us
information to the contrary — it would seem to me that if we could
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show that relationship, that this would be an encouragement, this
would help precipitate the kinds of programs that at least OSHA
talks about in its presentation, in its draft presentation. I think it
would help us in reducing costs and reducing paperwork.

This Committee acted upon the reduction of paperwork 3 months
ago, which I think is critical. So we know how much money is
spent on providing paperwork in a lot of Federal laws, many of
which are incidental and do not help us provide for a healthier or
safer workplace.

So we want to get to a point where it is safe for everybody, and
we want to get to a point where it reduces, specifically, insurance
rates, and that is not happening. The insurance companies are
making fools of you guys and those of us on this side of the table,
because this should be there. We should insist upon this, because
this is trying to deal proactively with a problem; or else we ought
to put these guys out of business. I don’t think we want to do that
yet.

Thank you, Mr. Chairman.

Chairman TALENT. I thank the gentleman for his comments and
his questions.

Mr. Hill is next.

Mr. HiLL. Thank you, Mr. Chairman.

Mr. Watchman, I am going to give you a compliment, although
it is going to be a qualified compliment; but at least you are going
to get compliment, and it may surprise you to get one from this
side of the table. I agree with you that the idea of setting perform-
ance standards instead of specific standards and micromanaging
the workplace is successful in creating safe workplaces. In fact, I
have worked substantially to try to build safety groups; and in the
instances where we put safety groups together, we have seen phe-
nomenal success in terms of reducing the cost of Workers’ Com-
pensation and reducing the rate of injury.

The problem I see with regard to what you are suggesting here
is that this new standard is going to be added to the existing
standards, rather than a replacement for the existing standards
and the existing mechanisms. The first suggestion I would make to
you is, you make this optional, that you allow employers to have
the option of choosing whether they want to have a performance-
based standard or a specific standard mechanism for complying
with OSHA standards.

In that regard, I would also suggest to you that you work to cer-
tify existing safety group programs, whether they exist on a State
basis or whether they exist on an industry basis, where perform-
ance standards are already being implemented and certify those, so
you don’t have to reinvent the wheel.

There are a lot of efforts going on out there in the marketplace
to encourage employers to create what we refer to in Montana as
a “culture of safety” in the workplace. One of the things I think,
from the testimony, that you have heard is that part of the problem
here is that there is distrust in the culture of your organization,
and that is that people see your organization as an organization
that is simply trying to police the workplace, rather than trying to
create a safe workplace. You have done that by trying to microman-
age hazards rather than trying to create an environment in which
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employers work with their employees to try to find ways to manage
those hazards in a constructive fashion.

The first thing I would suggest to you is that you try to fashion
this as an optional alternative program to the existing methods
that you are using with the workplace.

With that, I am really going to ask my question of Ms. Bailey.

If, in fact, this was an alternative that was offered to employers,
as opposed to added on as a new set of standards, do you think
that your view of this would change?

Ms. BAILEY. I think it would. This is something that came out
of the stakeholder meeting that I attended with Mr. Watchman. At
the end of the meeting, I think the general consensus was, this can
be a very valuable resource tool, especially for small businesses
who may not have much experience in this area, and they can use
this type of document to develop a program.

But to make this a mandatory standard that everyone has to
comply with just doesn’t make any sense. It is duplicative. The en-
forcement programs would just be enormous.

There is one general comment I wanted to make on some of Mr.
Watchman’s comments. All of these statements about what goes on
here in Washington in terms of the new OSHA culture and the new
way they are going to enforce things, those things are all wonder-
ful, and I applaud him for trying to make those changes. What
really counts is what happens out in the field, because where the
rubber meets the road is when we are talking about enforcement.
That is when the compliance officer comes and knocks on your
door. So I think that is really the important thing that we need to
be talking about here.

Yes, I think making this an optional standard was an excellent
idea. I think it can really be an important tool, for small businesses
in particular.

Mr. HiLL. I appreciate that comment. Mr. Watchman, one of the
other concerns raised — in trying to implement safety culture in
Montana, we ran into this problem, and I think it was raised by
more than one witness in testimony in regard to the National
Labor Relations Act — and that is, are you creating a bargaining
unit? when you establish a safety committee within the organiza-
tion?

Is it the Administration’s position that it would support legisla-
tion that clarified that, so that in the creation of safety groups to
comply with the enforcement requirements here, that there would
be a safe harbor for employers so they would not be subject to the
conflicts and problems associated with the application of the Na-
tional Labor Relations Act?

Mr. WATCHMAN. As you probably know, the administration has
not supported the legislation known as the TEAM act that has
been considered in this Congress and the previous Congress.

Mr. HiLL. I am talking here specifically about the issue with re-
gard to safety groups. Let’s take everything else off the table.

With regard to the creation of safety committees within the em-
ployment situation, is it now the administration’s position that we
could exempt those from the National Labor Relations Act?

Mr. WATCHMAN. I think you would have to be careful about ex-
empting every safety committee, because there may be some that
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in fact do involve substantial employer interference or domination
in a way that may infringe on worker rights under the NLRA.

What we have tried to do in drafting the working draft and pro-
gressing beyond that point in the last few months is to require em-
ployee involvement as a general core element, but allow employers
to determine what kind of employee participation they want to
have at their particular work site. You would imagine that in a
workplace of 10 people, it is going to be a lot more informal than
at a plant that has a couple of thousand people.

Mr. HiLL. You certainly understand the concerns that small em-
ployers have, particularly with regard to the potential that that
could be interpreted as a bargaining unit that could subject them
to rules and regulations and laws they are not now subject to.

Mr. WATCHMAN. It is not so much they would be considered a
bargaining unit as they might be considered a labor organization
for purposes of 882 of the NLRA. We are working with the NLRB
in the development of this rule to make sure we address the issue
in a way that it doesn’t put employers in a position where they
have to violate one statute to comply with another.

Mr. HiLL. Would it be our expectation to see some directive from
the National Labor Relations Board to clarify this issue to make
sure employers are going to be protected if you go forward with
these rules?

Mr. WATCHMAN. I couldn’t speak for the NLRB, but I would say
we are having conversations with them to make sure that we re-
solve this issue in a way that small employers can understand as
we go forward.

Mr. HiLL. Thank you, Mr. Chairman.

Chairman TALENT. I appreciate the gentleman’s questions.

We are going to have to break now. We have at least one vote
and maybe two, so I can’t say that we will definitely reconvene in
15 minutes or anything like that. But it will be shortly. I ask the
witnesses to stay, and I ask the members to return if they can.

We will reconvene in a few minutes.

[Recess.]

Chairman TALENT. All right, I will reconvene the hearing with-
out waiting for my good friend, Mr. LaFalce, who has other obliga-
tions and told me he would not be able to return today.

Next in line to be recognized is Mr. Davis.

Mr. Davis. Thank you very much, Mr. Chairman. First, I ask
permission to submit a written statement for the record.

Chairman TALENT. Without objection.

Mr. Davis. Thank you very much. I have got just a couple of
questions.

Mr. Watchman, both Dr. Rainwater and Ms. Gekker indicated
some fears that there might be surprise investigations, there might
be penalties, or there might be unexpected activity on the part of
OSHA in a sense. Although you have answered this question in
part once, I just want to reiterate as certain, when there is an in-
vestigation and a need for compliance, whether any intervening ac-
tions are required before any real penalties are levied?

Mr. WAaTcHMAN. Well, we do conduct inspections, and in many
cases, we do not give advance warnings of inspections to employers.
Our statute is designed to achieve a preventive and deterrent effect
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from our enforcement program, and we want employers to act
proactively before we ever get to their workplace, particularly given
the fact that we don’t get to many workplaces in the course of a
given year. It is important for employers to have an approach to
protecting workers before we ever arrive.

That being said, we have developed a new targeting and enforce-
ment system called the “cooperative compliance programs,” under
which we will send out letters to the highest hazard workplaces
around the country, letting them know that they are on our inspec-
tion list, so they will have an opportunity to find and fix hazards
before we arrive.

With regard to this particular standard that we are working on,
that is the subject of this hearing today, we are currently consider-
ing an enforcement policy under which we would not assess a pen-
alty for a good-faith employer that is in violation of the standard.
We would only assess a penalty if there were a pattern of hazards
or a pattern of serious violations.

Mr. Davis. So actually one would not have a great deal to fear,
other than the fear of not wanting to comply even after it has been
indicated that there is a need to do so?

Mr. WATCHMAN. I think there is concern over the way we have
drafted the standard as a performance-based standard. I recognize
that when you use performance-based language, it does raise sub-
tleties and ambiguities, and these are issues that we are aware of
and we are attempting to clarify further through modifications to
the working draft, but also through working with stakeholders,
meaning employers and workers and safety and health professions
in the making of a compliance directive that will tell our inspectors
how the standards will be enforced, so all the ambiguities can be
resolved and clarified in that document as well.

We will also be providing extensive compliance assistance to em-
ployers in many forms before the standard ever takes effect.

Mr. Davis. Both you and Dr. Rainwater suggested that dentists
were partially or pretty much in compliance with this rule already.
How much distance is there between where the dentists are and
where perhaps the rule is trying to get them?

Mr. WATCHMAN. I think probably in the case of dental offices, as
well as in many other industries, most of the employers are acting
in good faith to protect their workers. But we typically find in most
industries, there are a few bad actors that are not taking adequate
steps to protect their workers, and that is really why we need a
standard, to set minimum threshold performance for a systematic
approach to protect workers.

Mr. DaAvis. You would not view this as any additional burden on
those dentists, for example, who were already in compliance and
carrying out what would become the mandate?

Mr. WATCHMAN. That is correct. In fact, this would serve as a
very useful tool to make compliance with other regulations much
easier in a systematic way.

Mr. DaAvis. I have one question that I would like one of the mem-
bers of the industry, to answer.

I understand that there are States like Oregon and Washington
which already have programs that are pretty much like the one we
are talking about, and my question is, have you heard of any ad-
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Verse?effects on businesses in those States as a result of the pro-
gram?

Ms. CHURCH. Mr. Davis, may I reply? Vermont is one of those
States. There are 25 States which have control over the OSHA
regs, not using Federal inspectors. The Vermont plan is a sug-
gested use of the safety program. However, they hand out lit-
erature that was written by Federal OSHA and suggest that we
come into compliance with it because ultimately it will be law.

That is a pretty loose statement, but as you go through it and
try to meet it, it is not easy to dot all the I's and cross the T’s.
Then you have to look at the fact that I call them preemptive
States, although that is not quite the correct legal term. The States
that run their own safety and health programs — Vermont Occupa-
tional Safety and Health, VOSHA is the name, tries to be stricter;
they always try to go one step further than any Federal regulation.
So on top of this we are always going to look forward to then what
is going to be applied at home.

Remember, when you get down to a very small statistical base,
like in a State that has 600,000 people all together, the Federal
numbers do not work. It just is not a good analysis.

Thank you.

Mr. DAviS. You are saying there is some fear that in some States
where there is an effort to go beyond Federal requirements and
regulations that there might be more harsh treatment of the busi-
nesses than what you would find in other areas?

Ms. CHURCH. That is true. When we read the kind of books that
have been handed out to us, we sit down and say, do they really
want a book of plans in place? Do they want us to walk through?
How often? Who do they want to carry this out? Who have we got
to carry it out?

It is all suggested, but it is very loose, so we do the best we can
and use it as advantageously as we can, but we don’t want some-
thing imposed upon us.

Mr. Davis. Thank you very much.

If Mr. Watchman could respond to that question, Mr. Chairman,
that would conclude my questioning.

Mr. WATCHMAN. The State plans that exist around the country,
in about half of the States currently, do have an opportunity to
adopt standards that are either consistent with and identical to
Federal standards, or to go beyond those standards and provide a
greater level of worker protection. That is why in fact in a number
of States there exist today safety and health program requirements
despite the fact that there is no Federal requirement at this time.

I would suggest, though, to Ms. Church that in the preparation
of this rule, we will allow a compliance assistance period of several
years before any provision of it becomes effective. During that time,
we want to engage in a very broad and comprehensive effort to dis-
seminate the kind of materials that will go beyond the regulatory
text in very simple and plain language terms, through model pro-
grams or checklists or interactive software, to let employers know
in all industries the kinds of things they should be looking for in
their particular industries, to help them set up and implement and
maintain a comprehensive safety and health program.

Mr. Davis. Thank you very much.
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Thank you, Mr. Chairman.

Chairman TALENT. I thank the gentleman.

I recognize the gentlewoman from New York, Mrs. Kelly.

Mrs. KELLY. Thank you, Mr. Chairman. I appreciate the panel
being here. I am sorry I wasn’t able to hear all of your testimony.
It has been a busy morning for a lot of us.

I was interested in what Mr. Watchman said just a minute ago
about the implementation of this and what you actually desire to
do with this in terms of implementing this with businesses. You
ts;aid dthere would be no fines unless a pattern of violations were
ound.

I would like to know what you mean by “a pattern”? Is that
clearly defined?

Mr. WATCHMAN. Yes. On page 16 of the working draft we have
defined it to mean a failure to control a number of serious hazards
of the same or similar type, or serious hazards resulting from the
same or similar deficiencies in the program.

Mrs. KELLY. But that is exactly my problem, “a number.” Is there
a number? Who decides that number?

Mr. WATCHMAN. That is one of the issues that we would need to
clarify.

Mrs. KELLY. Exactly.

Mr. WATCHMAN. From a compliance directive to our inspectors.
As 1 said, we have expressly announced our intent to work closely
with employers and workers in the development of that.

Mrs. KeELLY. That is exactly the kind of thing where, if you get
a vindictive inspector, you could put a company out of business. I
am concerned about that.

Another thing: I think that you use a lot of statistics in the testi-
mony and in the draft. In particular, I am thinking about the claim
that injuries cost U.S. businesses over $110 billion a year. Every
$1 that employers spend on safety and health programs will save
them $4 to $6 in Workers’ Compensation expenses, reduced em-
ployee turnover and so on.

I am not doubting the accuracy of the figures, but I would like
to know how you arrived at them.

Mr. WATCHMAN. The first figure is from the National Safety
Council. They put out a book, I think called Accident Facts, some-
thing like that, every year, which tries to estimate the total num-
ber of injuries and fatalities around the country from a variety of
causes, including work-related injuries.

Mrs. KELLY. These are not hard-core reports, but estimates?

Mr. WATCHMAN. I am not sure exactly of the methodology. 1
think they are fairly confident about their estimates, but they are
estimates, I believe. They estimate $110 billion a year just for inju-
ries. That doesn’t count all of the costs incurred as a result of fa-
talities, as well as occupational illnesses.

Mrs. KELLY. How many fatalities are there a year?

Mr. WATCHMAN. There are 6,000- or 7,000 reported to the Bu-
reau of Labor Statistics, and then there are others that are not
within their jurisdiction of reporting.

Mrs. KELLY. I am wondering about whether or not you have done
anything with regard to rough estimates on what this draft will be
in terms of costs to the businesses to implement this standard.
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This may have been addressed before I got here, but if not, I would
like you to answer the question.

Mr. WATCHMAN. Sure. First, we don’t have a formal proposal yet,
so we have not estimated the cost of the proposal yet. But that
being said, we have looked at a lot of evidence that suggests that
employers can save money by implementing these programs.

Mrs. KELLY. How so?

Mr. WATCHMAN. Because I noted in my testimony and there are
a host of other examples in which employers have implemented
programs, reduced their Workers’ Comp costs significantly and re-
duced employee turnover and training costs as well. We do believe
that the aggregate benefits will outweigh the costs, as well as be-
lieving, for individual employers, the benefits will outweigh the
costs.

Just to cite one example of that, in Missouri — in your State, Mr.
Chairman — our voluntary protection program, which recognizes
excellence in safety and health; we have 13 VPP sites in Missouri.
Eight of those are medium and small employers. Those companies
have injury rates that are 53 percent below the national average.
These are companies that have implemented a comprehensive safe-
ty and health program.

With those reductions come reductions in Workers’ Comp costs
and other related costs.

Mrs. KeELLY. I understand you basically to be saying, if you can
get it to cost businesses $25 billion a year to implement with this
safety and health program, there will be no more costs to the U.S.
businesses for injury. Is that sort of what you are saying?

Mr. WATCHMAN. First of all, I would not agree with the $25 bil-
lion estimate for a standard, because we don’t have a formal pro-
posal yet. But our estimate is that this will be a significant rule
that may involve costs of over $100 billion, but it will apply to tens
of millions of workers at millions of work sites around the country,
and is likely to produce benefits that far exceed the costs.

Mrs. KELLY. I have one last question and that is, of the core ele-
ments of the draft standard, you state that employers should regu-
larly evaluate the effectiveness of the safety programs.

I want to know what you define as “regularly.”

Mr. WATCHMAN. In the working draft, we talk about the fre-
quency issue on page 11. We say that an employer must evaluate
the program as often as necessary to ensure that it is effective, and
then set a specific guidance saying, in any event, after the deadline
for complete guidance with the standard, the employer must evalu-
ate the program at least once in the next 12 months and at least
once in the succeeding 24 months.

Mrs. KELLY. Are you going to evaluate your own regulations as
regularly as you expect the businesses to do that?

Mr. WATCHMAN. We have started to review regulations. We have
a variety of projects under way, yes, to review our own regulations.

Mrs. KeELLY. This particular one you will also review every 12
months?

Mr. WATCHMAN. We with not review it every 12 months, because
we have a fair number of regulations, but we do review regulations
on a regular basis.

Mrs. KELLY. No, that is not what I am asking.
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I am asking: You are expecting an employer to take this program
and review what they have put in place once every year, if I under-
stand you correctly. I am asking you, if you are going to do the
same, to make sure that this program is continuing to be valuable.

Mr. WATCHMAN. We would certainly monitor the implementation
of the standard, and in practice for the standards we have already
issued, we either have in many cases reopened the rule to clarify
issues that have come up in the implementation or to correct prob-
lems that have come up.

In other cases, we issue compliance directives to the field that
are published, that indicate how certain issues that have come up
should be resolved, so we either can come back and reopen the rule
or issue compliance directives.

Mrs. KELLY. Would you be willing to write into the rule that you
will review it every 12 months?

Mr. WATCHMAN. It really is a review that goes on on an ongoing
basis as people raise questions with us.

Mrs. KELLY. You are waiting for people to come from outside to
raise the questions. You are not raising them yourselves. You are
not monitoring themselves them yourselves. That is my concern.

Mr. WaTcHMAN. Concerns are raised by outside stakeholders,
employers and workers, as well as OSHA staff out there trying to
enforce our standards.

We have experts in each of our standards at the national office,
and those folks basically are working full-time in the implementa-
tion of our standards. So it is not something we would come into
and review after a year or once a year; it is a continual process of
review.

Mrs. KELLY. So there is no total review ever?

Mr. WATCHMAN. That is what I was talking about in the first
part, that at some point then we come back and do a comprehen-
sive review of each standard and determine whether it is still war-
ranted.

Mrs. KELLY. I am trying to find out at what point.

Mr. WATCHMAN. I couldn’t say at this point how quickly we
would do one. We have a couple of projects going on currently for
standards review, but it is something that we do periodically.

Mrs. KeELLY. Thank you very much.

Chairman TALENT. I thank the gentlelady and want to thank all
the witnesses for their patience, and particularly for being willing
to wait through that vote that we had. I don’t think we are going
to have a vote for a while, so we should be handle to wrap this up
pretty quickly.

I do have a number of questions, and I want to encourage — 1
may direct them at a particular person. I would encourage those
who have comments to make them even if I haven’t directed it to
you in particular.

Mr. Watchman, let me just followup. I was going to ask about a
regulatory flexible analysis, and Mrs. Kelly was getting into that
anyway. Are you planning to do a regular flex analysis with the
rule?

Mr. WATCHMAN. Yes.
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Chairman TALENT. So although it is a preliminary stage, you do
think the rule is going to have a significant impact on a substantial
number of small businesses?

Mr. WATCHMAN. We haven’t made that determination yet, but we
think we should do a regulatory flexibility analysis.

Chairman TALENT. How are you going to define small businesses
for the purpose of your regular flex analysis?

Mr. WATCHMAN. We anticipate using the SBA definition of “small
entities” for purposes of our regulatory flexibility analysis.

Chairman TALENT. Very good. You are not going to have to con-
sult with them about changing it. That was a concern I had about
the draft, because in terms of your compliance, you are going to
have different attitudes in compliance toward employers with nine
or fewer employees than you would with nine or more.

Where did you get the nine, anyway?

Mr. WATCHMAN. The 10 or fewer, 9 or fewer, is a frequently used
cutoff point for our standards. It is also, I think, used in the appro-
priations rider that the Congress enacts every year.

Chairman TALENT. Why 9? I agree, but why 9? You see, some of
us have a sense like, you have a dart board with numbers up there
and you threw a dart up there and hit 9. You don’t know why nine,
as opposed to 10?

Mr. WATCHMAN. I don’t know what the historical cause was.

Chairman TALENT. There is no apparent justification for 9 as op-
posed to 10. Can you see any?

Mr. WATCHMAN. It may be a reflection of how the statistical data
is reported by other agencies.

Chairman TALENT. It may not be; it may be something else. I no-
tice you have more time to comply if you have nine or fewer, but
that is nine employees on any day in the preceding 9 months. Now,
that would cover a whole lot of people who normally don’t have
nine employees.

Again, I don’t want to focus on my family, but my brother has
a couple of people who wait tables and work in his tavern, but if
he has a private party on a given night, he may hire a few extra
people to wait the tables. So, bang, he has the nine. Would it cover
part-time as well as full-time?

Mr. WATCHMAN. I think it does take into account part-time em-
ployees in the calculation.

Chairman TALENT. You are getting very, very broad coverage
there. We are not certain, are we? It doesn’t say part-time or full-
time, does it?

Mr. WATCHMAN. That is the kind of provision we would expand
upon in the compliance directive and in the preamble to the regula-
tion.

Chairman TALENT. Would you anticipate, by the way, because
you already referred in response to other questions to a number of
aspects of this that you are going to have to clarify; I am going to
go over some others that I think — and I will see what you re-
spond, but I think you are going to have to clarify.

Are you going to clarify those in the proposed rule?

Mr. WATCHMAN. I am not sure of all of the issues you are refer-
ring to, so maybe we should take them one by one.



34

Chairman TALENT. Is the proposed rule going to be in substan-
tially greater detail than this working draft?

Mr. WATCHMAN. We have some conflicting goals. We want to
issue a standard that is as short as possible so people can deal with
it. We certainly recognize small employers don’t have a lot of extra
time on their hands, and if we are going to have a proposal like
this that we want them to implement, we should make it as short
as possible.

But that being said, I think we can accomplish the goal of provid-
ing sufficient information through a variety of compliance guides
and models and checklists.

Chairman TALENT. See, here is something I want to get into. Ms.
Bailey referred to this before.

My opening statement, when I talked a little bit about the na-
ture of law, OK, I don’t want to turn this into the Judiciary Com-
mittee, but when you say we are going to put it in compliance
guides, compliance guides are not subject to the safeguards and the
APA, the Administrative Procedures Act and the other kinds of
rulemaking, are they?

Mr. WATCHMAN. Right.

Chairman TALENT. We don’t know what is going to be in the
compliance guides. But then it is too late for us to comment, to give
you any input, right?

Mr. WATCHMAN. Well, certainly the issues you have raised are is-
sues we would be considering during the rulemaking

Chairman TALENT. OK.

Mr. WATCHMAN [continuing]. Clearly. But in terms of trying to
provide assistance to employers, we would clarify some things in
the compliance guides.

Chairman TALENT. You are going to do a compliance guide for
small employers under SBREFA?

Mr. WATCHMAN. Yes. In fact what we would like to do is target
them at some particular sectors or industry groups so we can pro-
vide more specific assistance.

Chairman TALENT. Let me get into a couple of the areas where
I am deeply concerned.

I said in my opening statement that this working draft is not
really, in my judgment, a law. It is sort of, you are urging people
to go out and be safe, is the way I regard it. The problem with that
is, when you have substantial legal penalties in connection with it,
you are just not telling people what they need to do.

Let’s get into the employee participation. I think you could take
this with any one of these core elements. You define “meaningful
participation” as ongoing, effective communication between the em-
ployer and the employees, so I presume — are they going to have
to have official meetings, safety meetings?

Mr. WATCHMAN. Not necessarily. That would be one way of hav-
ing ongoing, effective communication.

Chairman TALENT. But in some circumstances, probably yes; in
some circumstances, probably no. Is that what you are telling me?

Mr. WATCHMAN. We want to allow employers as much flexibility
as we can to determine what kind of participation is appropriate
for their workplace. In a workplace like Mr. Landon’s, with only a
few employees, there really would not be a need for formal meet-
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ings necessarily, but perhaps one-on-one conversations, an under-
standing if employees encounter a hazard, they are free to raise it
with Mr. Landon and he will respond to their concerns.

Chairman TALENT. You said “flexibility,” which I think is the key
word. Believe it or not, even in my own mind, I am not convinced
you should not go forward with this in some form or another. I
think it is important you keep a distinction in your mind between
a rule that allows flexibility for the employer and a rule that allows
arbitrariness on the part of the inspector.

You see, if you say in the rule, employers can at their discretion
have formal meetings or not, or employers with under 10 employ-
ees or something can, that is flexibility. But if you just say, well,
have as many meetings as necessary, then what you have done is
you have taken the job of making laws and you have given that to
the inspectors to do, haven’t you?

Mr. WATCHMAN. Again, that is where the compliance directive
comes into play, and we would want to work closely with stake-
holders in the development of that. I think you are raising a con-
cern that our stakeholders have raised with us in many meetings,
which is, we are comfortable with a lot of what you are doing in
this working draft, but the real question is, how are you going to
enforce it?

Typically, we draft a compliance directive on our own and put it
out there for the inspectors to follow. That clarifies a lot of issues.
This time around we want to work with stakeholders to allay their
concerns about the kind of discretion that our inspectors will have
in the enforcement of this standard, and we hope to do that at the
proposal stage long before it ever becomes a final rule, years before.

Chairman TALENT. I will let you know right now, my judgment
is that taking all these issues which should be part of the law or
the regulation and putting them in the compliance directive isn’t
good enough.

The compliance directive, for example, is not clearly covered by
the regular flex amendment. It would not necessarily subject to ju-
dicial review. You can’t get around your responsibilities by putting
them in a compliance directive; they need to be part of the rule,
which is the way Congress has instructed the Agency to legislate
when it legislates. Do you see what I am getting at?

Compliance directives on minor points are one thing, but on
major points — and there is major point after major point here:
Employee involvement in such areas as assessing and controlling
hazards. Again, do you have to have meetings with the employees?
Do there have to be surveys? Can you form teams? Evaluating the
effectiveness of the safety and health program, do you have to hire
consultants?

I think what you probably are going to answer — do you want
to answer that?

Mr. WATCHMAN. I would just say, any of those could be accept-
able means of meeting the employee participation requirement, but
none of them would be specifically required.

Chairman TALENT. When you say, any would be acceptable, so if
the employer says, I have had meetings, and the inspector says,
OK‘,? under the law I cannot cite you now, is that what you are say-
ing?
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Mr. WATCHMAN. Yes, if in fact the inspector talks to workers and
they say, we had meetings, we talked about safety and health is-
sues.

Chairman TALENT. Sure, assuming the factual statement is cor-
rect, assuming he could make sure what is being represented is
correct, sure. A way for employees to promptly report job-related
injuries, would that mean they would have to have written forms?

Mr. WATCHMAN. We do already have a written form requirement
for recording injuries, and I think that is really an important as-
pect of our program, that employers can be made aware of the inju-
ries that are occurring.

Chairman TALENT. “Promptly.” What does that mean? See, you
don’t know. You are the head of the Agency and now you have peo-
ple out there trying to figure out what to do.

By the way, I have to tell you, Mr. Watchman, because of some-
thing Mr. Landon said, when I was reading through this thing, the
management leadership section, sub 3, when you say small employ-
ers may choose to carry out the responsibilities listed above instead
of delegating them, that really is very quaint, because I have to tell
you, most small employers are not going to have any choice but to
carry them out themselves. You need to keep that in mind.

You referred to the States. I have been going through — I am
not as expert as you are in all — in what all the States have. It
seems to me most of the stated planks I looked at are narrower,
and rather substantially so, in terms of whether they apply to or
what they impose upon employers, than what you are proposing.

Oregon, for example, exempts employers with 10 or fewer, unless
there is something about their industry or their own particular
records to suggest that they may need a health and safety pro-
gram.

Are you still considering whether you might just exempt very
small employers or maybe subject them, conditional to some show-
ing that they have themselves a poor safety record or are part of
an industry that is high risk? Is that still something you are con-
sidering?

Mr. WATCHMAN. We are considering the general coverage issues
for the standard, yes. Our stakeholders agreed, I think fairly uni-
versally, that they felt that all workplaces should be covered and
that employees at small workplaces should have the same protec-
tions as employees at large workplaces.

But they felt very strongly we should treat smaller workplaces
differently and expect different things from smaller employers. I
would agree with that recommendation.

Chairman TALENT. I will give Mr. Watchman a break. Would
anybody like to comment on that?

Dr. RAINWATER. I would like to comment. Did you say there is
a possibility that you are going to exempt some employers? Did I
hear that? I heard that.

Mr. WaTcHMAN. We have not conclusively resolved these issues.
We are still looking at these issues, but again, I am reporting what
the stakeholders — employers and workers — expressed to us in
our stakeholder meetings.

There also are some serious problems with the data that would
make exemptions difficult to apply without exempting some work-
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places where workers really are in need of protection. So we are
looking at these issues. Again, we have not resolved conclusively
the direction we want to go.

Obviously, we have looked at a lot of these different State laws
as well.

Chairman TALENT. I would urge you to consider that very strong-
ly. One of the concerns I have about regulations in general is that
in order to get more control of a relatively small fraction of people
who have a problem, something applies to everybody; and it seems
to me we should not confine ourselves to those two universes.

Either we make everybody carry large costs that many people
don’t need to carry — I think you will agree, as Ms. Church said,
and Ms. Gekker, many employers are doing all they can; and your
suggestions are not going to help them as much. Why can’t we tai-
lor a rule for those who need the help or are the bad actor, make
people who have bad histories or are in lines of business that are
particularly hazardous — frankly, if you wanted to have a safety
and health program requirement for businesses where they make
explosives, I don’t think I would be having this hearing?

Is that something you can consider doing? Maybe tailoring it on
the background of the business?

Mr. WATCHMAN. There is a certain logic obviously in trying to
target a standard at the highest-hazard workplaces. The reality is,
we still have significant injury rates around this country, that the
average rate for the country is about 7.8 workers out of 100 that
will be injured in the course of a year. But even in the safest indus-
tries, one out of 50 workers will be injured in the course of a year,
and that is a very significant level. Over the course of 10 years, 10
of those 50 workers will be injured.

I think there is a lot we can do to reduce these injuries and ill-
nesses, even in the low-risk industries; and safety and health pro-
grams have proven to be a very successful way of reducing injury
and illnesses and saving money for the employers.

So, yes, there is some logic there, and we are looking at that
issue. But I think there is also a counterargument that makes
sense, to try to extend the same protections to all workers, but to
try to reduce the impact and burden on small employers of comply-
ing with the standard.

Chairman TALENT. Ms. Bailey, I wanted to followup with some-
thing you talked about, back-door rulemaking, which I think is a
real danger of this working draft. Let me say what I understand
you to be saying, and you tell me whether this is correct.

Let’s suppose that OSHA has been considering or working on a
rule — in particular you mentioned ergonomics; it could be one of
a number of them — and for one reason or another has not promul-
gated that rule, or perhaps Congress said, do not promulgate that
rule, or do not promulgate it now or in this form. But this rule goes
forward.

So now the employer has the responsibility to have a health and
safety program covering not just the specific standards of OSHA,
but also comprehending hazards that would be hazards only under
the general duty clause.

Ms. BAILEY. That is correct.
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Chairman TALENT. So let’s go back to my example in my opening
statement about the beer keg that, let’s say, weighs more than 25
pounds — and I don’t know how much they weigh; I have never
approached them from that standpoint, picking them up. The hose,
I could tell you how much they weigh, that you put in there. So
the inspector comes into the workplace.

Now, as far as his working draft is written, is it your belief, as
it is my belief, that there is nothing at all to keep that inspector
from saying, there is a hazard over here, under the general duty
clause with this beer keg? You have not listed it as a hazard or not
corrected the hazard, and in fact that incorporates the ergonomic
rule into the safety and health program.

Is there anything you could see to keep him from doing that?

Ms. BAILEY. No, there is not. As long as the lifting of a keg that
size is a recognized hazard in that industry and would be covered
by the general duty clause, then there is no basis — they can’t
form the basis for a citation saying, you do not have an effective
safety and health program. That is preventive control in regard to
that hazard.

Chairman TALENT. Mr. Watchman can speak for himself, and I
will give him a chance to comment, but perhaps he can say, then
you can litigate it.

Let’s get reality into the open here. What is the first stage at
which an employer gets an impartial adjudication of an OSHA cita-
tion? The ALJ?

Ms. BAILEY. Yes.

Chairman TALENT. What is the nature of the proceeding before
an ALJ?

Ms. BAILEY. It is very much like a trial. There is no jury, but the
ALJ is essentially the judge, and both sides present their argu-
ments. It is a full-blown trial.

Chairman TALENT. You examine and cross-examine witnesses?

Ms. BAILEY. Yes.

Chairman TALENT. You file written pleadings?

Ms. BAILEY. Yes, all those things.

Chairman TALENT. Briefs?

Ms. BAILEY. Yes.

Chairman TALENT. So if the employer wants to have much
chance, he has to have representation.

Ms. BAILEY. Being a lawyer, I would say yes.

Chairman TALENT. I am a lawyer, too, and I used to be in the
field of labor law. So how much would a reasonably — not a com-
plex, but an average trial before an ALJ cost an employer?

Ms. BAILEY. Quite a bit.

Chairman TALENT. Even for somebody a little bit less qualified
than the people at McDermott, Will and Emery, it would probably
cost $25,000 or $30,000 maybe?

Ms. BAILEY. Yes, I would venture to say. Yes. If you have to go
beyond the ALJ level, up through the review commission and the
3pﬁellate court, you are talking about hundreds of thousands of

ollars.

Chairman TALENT. So the inspector says, I will tell you what, 1
am going to fine you $1,500 for the beer keg thing and don’t ever
do it again. Now you can get take the $1,500, or maybe go to the
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regional director and try and get that settled, or hire somebody like
you for $1,000, or you can litigate it for a minimum of $25,000- or
$30,000. What are the tavern owners, as a practical matter, going
to do?

Ms. BAILEY. They are going to have to spend a lot of money, it
sounds like.

Chairman TALENT. Which means, as a practical matter, that that
inspector is making the law at that workplace, isn’t he?

Ms. BAILEY. That is true to some degree.

What you also have to realize is, we are not just talking about
penalties that come with citations. Suppose you have a tavern
owner — what you have to think about also is abatement. I mean,
the real costs don’t come with the $1,500 fine. They come with the
way you have to completely revamp your business to change the
way you operate, and that is where some of the really big costs can
come in.

It is not necessarily the $1,500 fine; it is the way you have to
change the way you operate your business.

Chairman TALENT. Now, Mr. Watchman, I will give you a chance
to comment if you want. But let me just add, see, when you com-
bine a remedial procedure, which is very expensive for the average
person — and I am not saying there is anything we can do about
that — we ought to put our heads together and try to figure it out.
But on the one hand, getting a clarification of the law before even
a semineutral adjudicator is very expensive.

Then a law, which is very vague, what the average small em-
ployer is just confronted with then is the person that comes out to
inspect is the law. I mean, it is like, well, I am not going to say
what it is like. It is what offends me, I guess, in principle, about
this kind of a process, that people don’t know what they can and
cannot do; and in order to find out, it is extremely — prohibitively
expensive. These are people who in many cases may not have any
problem with safety.

Do you have a response to that? Is there anything we can do to
try and move forward with something you are trying to do and
minimize that risk?

Mr. WAaTcHMAN. I think this is a very creative argument that Ms.
Bailey has raised, but I don’t think there is any merit to it. We
have made clear in the working draft and we will continue to make
clear in any proposal we come up with that, first, the standard only
applies to hazards for which the general duty clause already ap-
plies or a specific standard already applies.

If in fact the handling of the kegs represents a hazard under the
general duty clause that is likely to cause death or serious physical
harm, or is causing death or serious physical harm, if in fact it is
a recognized hazard in that industry, and if in fact there are fea-
sible means of abating that hazard, a general duty clause violation
would be appropriate in that instance — but only if those criteria
are met.

If they are not met, it would not be appropriate. But the exist-
ence or nonexistence of a safety and health program standard
would have absolutely no impact on whether or not the handling
of kegs represented a general duty clause violation.
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So, again, I think the argument is a creative one, but I don’t see
it as being a problem.

Chairman TALENT. In fairness, though, to Ms. Bailey, the Agen-
cy’s position on these kinds of things hasn’t always been consistent.
A few years ago it was the view of the Agency, evidently, that in
order to do what you are trying to do now, Congress had to pass
a law, wasn’t it?

Mr. WATCHMAN. No, sir.

Chairman TALENT. Wasn’t the COSHRA bill, introduced in 1992
and 1993 by Senator Kennedy and Senator Ford, designed to give
you the authority that evidently they felt they had to give you, that
you didn’t already have, to promulgate a national safety and health
standard?

Mr. WATCHMAN. It was. It was the time of a different administra-
tion.

Chairman TALENT. Not in 1993 it wasn’t.

Mr. WATCHMAN. In 1993, that is true. But that legislation was
designed to enact a number of reforms to the OSHA statute. But
I don’t believe the sponsors felt that a safety and health program
rule had to be enacted by legislation.

Our statute, in fact, gives us broad authority to set standards to
reduce injuries and illnesses in the workplace, and in fact section
8(c)(1) of our statute specifically gives us the authority to require
employers to conduct self-inspections, which is really at the heart
of this working draft.

Chairman TALENT. When I look at a side-by-side of COSHRA and
your safety and health proposal, it looks pretty similar to me. Obvi-
ously, there are a few differences.

Basically, they tried to require through the law — and they were,
by the way, unable to pass through a Congress that in both ses-
sions was controlled by the other party — essentially what you are
trying to do here. So you see why Ms. Bailey and some of us are
concerned, because administrations change and views change and
compliance guides change, and none of that is subject even to the
safeguards in the Administrative Procedures Act, much less the
safeguards in the Constitution regarding how laws are passed here.

To this point, I don’t think you have addressed the concerns that
I think are here in trying to have such broad coverage of a law that
must inevitably be vague in what it actually says. You are trying
to cover everybody, and you recognize appropriately that, look,
some people may have meetings, some people may have surveys.

You appreciate the fact we could be here all day if I wanted to
go through all of the elements and bring out what is vague in all
of them. Wouldn’t you recognize there is a whole lot more vague
in here than what I have talked about to this point?

Mr. WATCHMAN. As I recognize in my testimony, the challenge is
to respond to employer wishes for a performance-based standard,
but also giving enough guidance that people know what we are
asking of them.

I am not sure we have gotten it exactly right. I think we do need
to do a better job of defining a lot of these terms. But I think there
is also a balance to be struck here; it is not just a question of defin-
ing the terms. Because the more specific we make the standard,
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the more employers are going to tell us, why are you telling me to
do it that way; I do it this other way, and that works perfectly well.

Chairman TALENT. Which would suggest that if you end up giv-
ing discretion to people who can’t be attacked in the enforcement
stage, that that may be the way to go. That is true flexibility; that
isn’t arbitrariness. Give people safe harbors.

You mentioned checklists before. I know this is in the back of the
mind and is something you are thinking about. I would also sug-
gest to you there is more than just a compromise here; there are
some very basic principles of law here.

There is an old Anglo-Saxon maxim of law that what is not pro-
hibited is allowed. If you do not let people know with reasonable
specificity what they cannot do, then they are allowed to do it. It
is hard to regulate a vast society following that principle, but we
ought to try to do it as much as possible.

Let me see if I have any other questions. I filibustered Mr. Hill
out of his. He handed me a note. When he has been around here
longer, he will just butt in. When he has been around here a very
long time, he may ask you about his teeth.

Dr. RAINWATER. I am waiting for a reply on that.

Chairman TALENT. I had a question about effective alternatives,
because I think that is one possible safety valve here. Under “dis-
cussion,” I am interested in this discussion, some kind of concept
evidently, and I have not tried to codify it or to set it forth with
great specificity here, but some kind of concept that employers who
have some effective alternative are deemed to be in compliance.
That is kind of a general safe harbor. Could you elaborate on your
thinking in that regard?

Mr. WATCHMAN. Sure. We included language to this effect in re-
sponse to concerns that stakeholders raised. The basic concern that
was raised initially was, we already have an effective safety and
health program in our workplace, and we are reducing injuries,
doing a lot of things, but why should we have to change it, when
it is working, to comply with the standard?

Our intent is not to force changes in effective programs, but the
way we have drafted the standard in terms of boiling it down to
the very basic core elements, they are fairly common sense. You
have to be committed at a high level of management, and not just
make it a pro forma exercise.

You have got to talk to your workers and communicate with
them. You have got to actually try to identify and address hazards
that are present at your workplace, if there are some. You have to
train workers that are exposed to serious hazards about how to
identify them and how to deal with them.

Then it makes sense to review the overall approach periodically
to just get a sense of whether it is working or not.

Nevertheless, we have considered whether we could do some al-
ternative language that would allow for other effective approaches.
But what we have said at every single stakeholder meeting is —
to both many different individual employers that are present at
those meetings, as well as employer representatives that represent
hundreds of thousands of businesses — give us examples of the
kinds of approaches you are conceiving of that you think would not
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meet the core elements. Not a single employer has given us an ex-
ample, and we have asked repeatedly.

I would ask again today, if there are companies that feel that
they are not providing one of those basic core elements or not pro-
viding it exactly the way we envision it, either we can include an
alternative provision or we can broaden that particular core ele-
ment so it allows for that type of delivery of that core element.

Chairman TALENT. Would anybody else like to comment on the
possibility of that being a saving clause for this, if you will, and if
so, what you think it would have to contain. This idea that if you
are running your own program and it is an effective program, tell
me how you think that might need to be defined, that that might
be a pretty good safe harbor; or do you think it would be ineffec-
tive? Any comments on that?

Ms. CHURCH. Chairman Talent, I have a feeling it comes down
to “I will know it when I see it.” I don’t think that will work.

Chairman TALENT. Any other comments?

Dr. RAINWATER. I would like to comment to Mr. Watchman.

The OSHA compliance checklist for the dental office that the
dental profession has worked with OSHA to come up with, which
includes about everything you can possibly dream of from labeling
to training to means of egress to fire prevention to exits, would
that not be a sufficient document to comply with everything in this
standard?

Mr. WATCHMAN. It sure sounds like it would. It looks pretty com-
prehensive and looks like it addresses the kinds of issues we would
envision being addressed in the safety and health program. So this
is the kind of material that we envision as potentially using as a
safe harbor under the standard.

Chairman TALENT. OK.

Dr. RAINWATER. May I then ask, would it be possible that either
we could get an exemption, because we are already doing that, or
get some sort of directive from OSHA saying that if you comply
with all this stuff, that is all you need to do to fulfill this? Is that
possible?

Mr. WATCHMAN. The problem with an exemption for an entire in-
dustry is that it assumes every employer is taking exactly the same
steps. As I am sure you understand, there are many employers
doing exactly the right thing, some going beyond what is required,
and then others that are not doing enough. So I think we need to
apply the standard in places where there are problems and indus-
tries where there are problems, but I think we need to make every
effort to develop these kinds of industry-specific checklists that can
be used as safe harbors.

Chairman TALENT. Let me ask you this, Secretary, because it
seems to me the core of your argument comes down to the fact
there are people out there who, either through ignorance or they
don’t care — and I do agree, the economic motive, although if hu-
manity doesn’t move people to care about safety, which in most
cases it does, the economic motive ought to. But I agree with you,
there are some people out there who are going to companies over
that thin ice and just hope it never hurts anybody. But cannot we
apply the same thing to regulatory agencies from a different per-
spective?
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Most regulators I know of are pretty conscientious people trying
to advance the interests of what they are supposed to be doing
without necessarily hurting people. But there are some out there,

either untrained or ignorant or malicious — they got up on the
wrong side of the bed this morning, so we are going to stick it to
somebody.

So suppose I said to you, Congress is going to pass a law requir-
ing the agencies to be fair, and because we are trying to cover all
the agencies and all the circumstances in which you might be regu-
lating people, is it impossible for us to be more specific than that?
But we are going to have the General Accounting Office — we are
going to give them several thousand people, and they can go
around whenever they want, walk into one of your regional offices
or follow an inspector or demand documents, which you will have
to provide, and they are going to implement what is fair. They will
have compliance guidelines.

Now, those will not be subject to the Administrative Procedures
Act and they could change without any notice, but we will promise
we are going to work with your stakeholders. If they decide that
you are not being fair in a particular instance, there is monetary
liability for the inspector, but they can contest it if they want be-
fore a system of ALJ’s, most of whom, by the way, will be former
GAO auditors, OK?

Now, would you say to me, Congressman, that seems kind of un-
fair and it might stop us in the legitimate things we are doing? Or
would you say, we have to do something because there are some
people out there who otherwise are not going to be fair?

How would you respond to that kind of setup?

I could file a bill like that. Everybody wants fairness.

Mr. WATCHMAN. In the course of our rulemaking, I don’t want to
suggest that we are going to shuffle off some of these issues into
a compliance directive that will not be considered in the course of
the rulemaking. We recognize that there are serious concerns that
people have about how we could craft a standard that could apply
in a variety of contexts. It is a tough challenge.

But the issues you have raised, and that a lot of the witnesses
have raised, are issues that we do intend to explore during the
rulemaking. Again, there are all these steps involving meetings
with small businesses, the SBREFA regulatory review panel proc-
ess, interaction with SBA and OMB, and all of that takes place be-
fore we ever issue a proposal.

We are still years from issuing a final rule. During the
postproposal stage, we will have hearings and an opportunity with
written comments, and again, witnesses can cross-examine each
other to really get into the detail of these types of issues, to ham-
mer out a standard that is fair and reflects as big a consensus as
possible among stakeholders.

So I do think we have a very fair process. I think OSHA’s proc-
esses for developing rules is one of the more thorough and public
processes that exist in the Federal Government, and we have only
added to that process through all of the preproposal activity we
have engaged in.
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Chairman TALENT. You haven’t commented, whether you would
support that bill or not, whether the Agency would. You would
probably want to look at it a little bit more.

Mr. WATCHMAN. Probably.

Chairman TALENT. That is all I have. I want to thank the wit-
nesses for their patience.

Mr. Watchman, I know you needed to go about 1. I want to
thank you for answering these questions and being willing to be so
responsive and to listen. I think that speaks very well for you and
your leadership. I am grateful to you for doing that.

Without objection, I will keep the record open for 5 days so that
other members can direct written followup questions that they may
have to any of the witnesses or submit other statements for the
record. Without objection, that is ordered.

[Mr. McIntosh’s statement may be found in the appendix.]

[Mr. Poshard’s statement may be found in the appendix.]

[Mr. Jackson’s statement may be found in the appendix.]

[Mr. Pascrell’s statement may be found in the appendix.]

Chairman TALENT. The hearing is adjourned. Thank you all
again.

[Whereupon, at 1 p.m., the Committee was adjourned, subject to
the call of the Chair.]
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APPENDIX

OPENING STATEMENT OF CHAIRMAN JIM TALENT
HOUSE COMMITTEE ON SMALL BUSINESS
HEARING ON OSHA’S PROPOSED SAFETY AND HEALTH PROGRAM STANDARD

June 26, 1997

Today’s hearing is about iproposed OSHA standard requiring‘federally dictated health
and safety programs. We will be looking specifically at the working draft of that pfoposal.
Judging By the working draft, the proposed standard would place heavy new burdens of a
pfocedura] and record kéeping nature on every small business in the coﬁntry, including those
which have no record of safety problems and which are in compliance with all of OSHA’s

substantive standards.

Moreover, this new burden would be different in kind from OSHA’s typical standard in
two ways. First, OSHA typically regulates safety, not management. OSHA usually requires that
employers maintain safe conditions in the workplace, but does not regulate how they run the
business provided that they achieve the safe condition. My brother has a tavern in St. Louis. I'm
sure there are regulations requiring that he store beer kegs at a safe pressure level; but to this
point OSHA has not told him what management technique he must use in getting the kegs to that
level. Second, OSHA typically requires the elimination of hazards which can be identified; this
new regulation would require that small employers maintain safety programs, the elements of
which are totally subjective in nature. Under the working draft, small business people must

“systematically” manage safety and health with programs that are “appropriate,” must provide
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training to supervisors “commensurate” with their responsibilities, must allow each employee
“meaningful” participation in the program through “ongoing and effective” communication, and
so on. The working draft offers no definition of what thw:e terms mean, nor could it, because the
terms are conceptual and relative rather than objective in nature. Unless the working draft is
fundamentally modified, it will result in a standard with which no emplo&er in the country can
comply, because it will not be standard at all, but a series of vague, if well intended admonitions

carrying the penalties, but not the clarity, of real law.

1 hope the agency does not respond to my concerns by promising to be flexible in
enforcing this new standard and assuring us that its inspectors will be adaptable in applying its
vague language to small employers. Far from being a virtue of the new rule, the vesting of such
arbitrary power in the agency and its inspectors -- the power to make the law while enforcing it --
is a serious vice. The people in a free society are entitled to know what the law requires them to
do before the law is enforced against them. They should not have to depend for their rights on

the good faith, the good will, or the good mood of any government official.

I have many other concerns with the proposed draft, but will withhold them until after the

witnesses have testified.
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STATEMENT OF REP. DAVID MCINTOSH (R-IN)
COMMITTEE ON SMALL BUSINESS
HEARING ON THE OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION’S
FORTHCOMING SAFETY AND HEALTH PROGRAM STANDARD
June 26, 1997

Over the past two years, we in Congress have heard a great deal about the “New OSHA.”
President Clinton has promised that OSHA will no longer play “gotcha” with America’s small
businesses. Former Assistant Secretary Joe Dear frequently touted OSHA’s new ways — working
with employers instead of against them, issuing warnings instead of fines for first-time violations,
focusing on education instead of enforcement. I believe that OSHA’s draft Safety and Health
Program standard reverses any progress OSHA may have made in reinventing itself. Moreover, it
is too broad and too vague to be effective in protecting the safety and health of America’s
workers.

Under this new standard, employers would waste a great deal of time and money trying to
understand and implement its vague and sweeping mandates, instead of focusing their resources
on preventing real, known risks in their individual workplaces. OSHA inspectors, on the other
hand, would be given increased power by the standard to determine whether violations have
occurred, even though employers have not been able to determine for themselves what constitutes
a violation and what constitutes compliance. The end result will most likely be more “gotcha”
and endless litigation that only serves to pad the pockets of lawyers, not to increase workplace
safety.

I want to thank Chairman Talent for holding this hearing today to shed light on how
OSHA came up with this broad, new standard and how it will impact small businesses. Congress
has a important role to play in overseeing new regulations under the Congressional Review Act,
which was signed into law in the 104th Congress. This law gives Congress the ability to review
new regulations and veto them if they don’t meet common-sense criteria. If Congress takes its
new job seriously, this law could become the most important regulatory relief measure in 50
years. IhopewewmbeabletoworkmnwrdlffemnceswnhOSHAmtheSafuydeedﬂl
P dard before it b final, and today’s hearing may start us down the right path. I
lookforwudwheanngﬁomAnmgAsmstamSecretaryWatdmanonthlsmer But if we
can’t resolve our differences, and I will do everything I can to ensure that we do, this standard
becomes a candidate for Congressional review.

I .am also looking forward to the testimony of the small businessmen and women who are
here today. As the chair of the Government Reform and Oversight Subcommittee on Regulatory
Affairs, I have heard first-hand from small business people across the country how OSHA rules



48

affect their businesses and interfere with their ability to create new jobs and pay higher wages. At
a hearing we held in St. Paul, Minnesota, we heard from Bruce Gohman, the president of a
small construction company. He testified that although he would like to expand his company,
he keeps the number of employees under 50 so that he will not be subject to more regulations.
In my home district, I heard from Gary’Roléits,’ who runs a small construction company in
Sulphur Springs, Indiana. Although Mr. Swbess® company had an impeccable safety record,
he was fined almost $55,000 by OSHA for some minor violations on one of his construction
sites. Over several years and after much litigation, the fines were reduced to about $32,000,
which is still a prohibitive amount for his small company. That amount equals the annual
salary of at least one worker. Mr. Robest will likely be forced to lay off at least one worker
as a result - all because of a couple of minor violations which did not cause anyone any harm
or injury.

Mr. Setsorts’sstory is a clear of example of government regulators misdirecting
resources toward a very minor risk at the expense of greater risks to public safety and health.
I fear that is what OSHA may be doing with their new Safety and Health Program standard.
‘We all want a cleaner, safer, healthier America. When 60% of the money spent on Superfund
goes to trial lawyers, consultants, and studies, that’s not “cleaner.” When the top OSHA
citation is for a paperwork violations rather than real safety violations, that’s not “safer.”
‘When FDA takes twice as long as Great Britain and other industrialized countries to approve
new drugs that could save tens of thousands of Americans, that’s not “healthier.” As we
restore common-sense to the regulatory process, we can fulfill the promise of a clean, safe,
healthy America without hurting small businesses or costing jobs.



The Safety andHealth Program Standard developed by OSHA seeks to
improve the safety and health conditions in work sites across America. A
natural result of such efforts will be a reduction in health insurance costs,
workers’ compensation claims and an improvement in the overall quality
of life for the American worker. We can all agree that these are results
that the American public and our respective constituents overwhelmingly
favor. :

The Safety and Health Program Standard would also continue the trend
toward a more flexible and less onerous regulatory scheme with an
emphasis on forging a working partnership between industry and OSHA.
The Standard is performance-based which permits industry to determine
the best way to achieve compliance.

This proposal also goes a long way toward building a rapport between
industry and the agency in that it does not call for the imposition or
levying of fines fines on a business that fails to identify all hazards so
long as their failure to do so occured in good faith. This proposal spells
out for industry what will qualify as good faith. Good Faith will entail an
open line of communication between employers and employees about
existing hazards, and a sharing of information and training on how to
cope with identified hazards.

So there clearly are some real, well-intended and desireable changes in
this proposal. However, there appears to be a lot of concerns and
unanswered questions in terms of the actual costs of this legislation.

With the benefits clearly outlined, I anticipate the debate will center on a
cost analysis. May I suggest that we refrain from conclusory
characterizations such as “it cost too much” or “it will hamper
productivity.” These statements are undebatable and do not readily lend
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themselves to discussion.

As elected officials, we are required to make tough decisions on issues
that people feel passionately about on both sides. Consequently, it is
highly imperative, when we assemble a knowledgeable panel such as this,
that we receive as objective information as possible.

I look forgvard to your testimony and hope that we can get a better
understanding of the issues presented by this developing program.
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STATEMENT BY CONGRESSMAN JESSE L. JACKSON, JR.
FULL COMMITTEE SMALL BUSINESS HEARING
ON -
OSHA SAFETY AND HEALTH PROGRAM STANDARD
JUNE 26, 1997

I would like to thank the distinguished Chairman for the opportunity
to welcome the witnesses who are participating in today’s hearing.
As a member on the Small Business Committee, I am interested in
hearing the views and concerns of both the witnesses from the small
business community and from the representative of the
Occupational Safety and Health Administration (OSHA). I believe
that the purpose of such dialogue should be directed toward
accomplishing one specific goal: the reduction of workplace accidents.
and illnesses. It is my opinion that such efforts will save lives and
costs incurred by business owners.

As Ranking Member for the Regulatory Reform and Paperwork
Reduction Sub-Committee, I will closely examine whether OSHA’s
draft proposal is sensitive to the employer’s obligations while
ensuring employee safety. Thus, today’s witnesses must be
committed to assisting this committee in assessing both the
effectiveness and necessity of OHSA’s draft proposals.

I thank the Chairman for helding this hearing, and I look forward
to reviewing the testimony from our witnesses.
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Statement by Bill Pascrell, Jr.
Small Business Committee Hearing on OSHA Safety and Health Program Standard
June 26, 1997

Mr. Chairman, I am pleased to participate in this hearing concerning
OSﬁA’s draft proposal which would require employers to establish systematic
plans dealing with workplace safety and health matters. Over the years, OSHA
has contributed greatly to improving the safety of workplace conditions. Countless
workers in this country have avoided serious injury or death because of the
standards that OSHA has produced.

With that said, I think that the special concerns of small businesses need to
be kept in mind. Balancing the safety of workers and maintaining the viability of
small i)usinesses is a goal that, with the proper communication and interaction, I
believe can be achieved. By identifying those areas where regulations adversely
affect small businesses, I am certain that solutions can be found.

Let me also say that I strongly support OSHA’s plan to conduct fie;ld
hearings in order to get input from small businesses. I believe this is critical.
Additionally, I feel that the incremental fine structure is a fair one, with habitual
offenders being open to the most serious fines.

I look forward to hearing our witnesses this morning, Mr. Chairman. Thank

you once more for calling this hearing.
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The Honorable Glenn Poshard
the 19" Congressional district of Illinois
Full Committee hearing on the Occupational Safety and Health
Administration’s forthcoming Safety and Health Program Standard
Openi;lg Statement
June 26, 1997
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Thank you Mr. Chairman. I appreciate the opportunity to examine the
effect of the Occupational Safety and Health Administration Safety and
Health Program Standard. At the outset, I would like to thank the panel of
witnesses, and my esteemed colleagues, for their time.

I am interested in hearing what the panel has to say about this
program. It is important to know if this program would be effective in
alerting their workers to potential health hazards. The safety of our workers
must be our number one priority, but none of us should be eager to endorse
a program which results in frivolities that serve to impede our nation’s
economy. If this is a sound program, the delay at U.S. OSHA must be
scrutinized and explained.

Mr. Chairman, I look forward to today’s proceedings, and am

interested in learning what this panel has to share with us today.
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COMMITTEE ON SMALL BUSINESS
HOUSE OF REPRESENTATIVES
105STH CONGRESS
JUNE 26, 1997

OSHA’S DRAFT PROPOSED SAFETY AND HEALTH PROGRAMS STANDARD

At first glance, the idea of the Occupational Safety and Health Administration
(OSHA) requiring an employer to have a sound safety and health program seems
unassailable. Stakeholders, including employers who already have well-established,
sophisticated programs may conclude, therefore, that OSHA’s move to develop such a
standard should not be of concern.

Upon closer examination, however, OSHA’s draft proposed standard should be of
significant concern. The standard would greatly expand compliance obligations for
employers as well as their exposure to significant OSHA citations and other civil and
criminal penalties.

BACKGROUND

This testimony reflects the collective experience of the OSHA Practice Group at
McDermott, Will & Emery (MW&E), one of the largest occupational safety and health
practices in the United States. The attorneys in MW&E’s OSHA practice group represent
employers of all sizes in inspections, enforcement litigation, rulemaking, and compliance
counseling.

In evaluating OSHA’s draft standard, we see direct parallels to the OSHA standard on
chemical Process Safety Management (PSM). Like safety and health programs, PSM has a
laudable purpose - avoiding catastrophic accidents. Also like PSM, OSHA's draft uses so-
called "performance” language, which is intended to state the safety and health goal that the
employer is to reach, but ostensibly leaves it to the employer to select the specific means of
achieving that goal.

Having represented employers throughout the nation in PSM inspections and
enforcement litigation, however, we have come to understand that in the hands of an OSHA
compliance officer, the idea of a "performance” standard is a hoax. The "real world," as we
and more importantly, employers, have discovered, is that OSHA compliance officers use the
latitude provided by the vague terms of a performance standard to apply the classic "second
guess” - rather than allowing the employer to decide what practices meet the required goal,
OSHA cites employers for lacking whatever detailed practice or procedure the compliance
officer happens to believe should have been implemented.



57
Az we now explain, we sce the same possibilities irking in OSHA's draft safety and
giandard.

ENFORCEMENT AND POLICY CONCERNS FOR EMFLOYERS

mpmmmoflhedufenfuymdmnhpmgnmsmnmﬂmm
enforcement and policy concemns for employers of all sizes. The following are examples of -
the problens that the proposal could create:

‘The Perils of & "Performance-Based" Standard

Perhaps the most significant problem with the draft stapdard is the vague language
and terms it containg. OSHA describes the standard as "performance-based” and says that it
will give employers flexibility in complying. Experience shows, however, that what OSHA
calls a "performance standard” becomes 2 specification standard in the hands of the OSHA
inspector. The vague terms that permeate the draft standard would provide a vehicle for
OSHA compliance personmel to issue significant citations whenever they feel that the
employer’s program could be improved. These suggestions for improvement will come
through citations requiring the payment of penalties and abatement. In short, there is no
such thing as a "performance” standard, Performance standards become specification
Mwmmmhmommmmmmym"mﬂm

Thcwndemymswondmﬂxcmploy«sjudgmemm:hcwmpomofau&ty
and heaith programm will be especially pronounced when an accident or injury occurs. Once
there is "blood on the floor," compliance officers will be tempted to disregard the draft
standard’s statement that “an employer can have an effective workplace safety and healtls
program even though all hazards may not be identified and controlled.” Compliance officers
will inevitably want to believe that the occurrence of an accident is proof that the employer’s
program could have been better, and will issue citations dictating exactly how the program
must be improved,

Comparison to PSM Standard

Many employers have aiready encountered problems with vague language in the
Process Safety Management (PSM) standard. The standard was written using the same type
of "performance-based* language used in the safety and health programs proposal.
Enforcement of the PSM standard has been problematic for employers because the vagoe -
language allows compliance officers to second-guess the enaployer's judgment. For example,
OSHA has cited employers for having procedures that are not sufficiently detailed. The
PSM standard's requitement that procedures be "clear” provides no objective measure of
compliance, yet OSHA continues to substitute its own judgment for that of the employer as
to the [evel of detail that is required. This example is illustrative of what is likely to happen
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with a safety and health programs standard: OSHA will continue to impose specification
requirements under the guise of interpreting a performance standard.

Contractor Safety Example

The provision governing multi-employer worksites is a good example of the problem
with vague language. Under the draft standard, employers would be required to provide
"appropriate” safety information to contractors and "appropriately allocate” safety and health
responsibilities among contractors at a multi-employer worksite. After an accident, when
OSHA is most likely to scrutinize the employer’s safety and health program, the compliance
officer’s definition of "appropriate information” or "appropriately allocate” may differ from
the employer’s.

The Last OSHA Standard?

On its face, the draft standard is relatively simple: it sets out some rather general
guidelines on what components a safety and health program should include. The safety and
health programs standard would, however, also serve as a mechanism allowing OSHA to
regulate every conceivable workplace hazard without having to promulgate any additional
standards.

OSHA issues two types of citations: those alleging violations of hazard-specific
standards such as the machine-guarding standard; and those alleging that the employer has
failed to maintain a workplace free from "recognized hazards," and therefore has violated the
General Duty Clause. OSHA uses the General Duty Clause to cite employers when the
agency has not adopted a standard targeting a particular hazard. For example, OSHA has
used the General Duty Clause in recent years to cite employers for ergonomic hazards in the
workplace.

The draft standard would require employers to assess and control all hazards,
including hazards that could be the basis for General Duty Clause citations. Apart from the
administrative burden that this requirement would impose, this means that the employer could
be cited if he fails to identify and control any and all hazards for which OSHA does not have
_a hazard-specific standard. This could have the effect of requiring employers to canvass all
potential -hazards identified in sources as diverse as voluntary consensus standards, ACGIH
standards, perhaps NIOSH recommendations, as well as hazards which OSHA currently
contends are "recognized," such as ergonomics and workplace violence.

By inciuding hazards which could be the subject of General Duty Clause citations, the
draft standard allows OSHA to engage in backdoor rulemaking by imposing new
requirements on individual employers without following the mandates of formal rulemaking.
For example, if the draft standard were enacted, OSHA would have no reason to attempt to
issue an ergonomics standard because employers would already be required to "assess” and
"control” repetitive motion hazards pursuant to the safety and health programs standard.
OSHA would no longer have to issue citations alleging violations of hazard-specific standards
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mme&mﬂmmmbmmxtmm!ycmwmploy«fwhvmgm
insufficient safety and health program. As such, the draft is essentially a "Trojan Horse"
matemompmmmmvabkmmmmmosmwcmmmpwyerforany
hazard without following the rulemaking requirements of the OSH Act, the Regulatory
nmbﬂmmmusmmmmmmmymm

Criminal Penalties

mmmmmmwmwmosHAmmm
penalties against employers. Section 17(e) of the OSH Act allows OSHA to assess criminal
pensimwhmmmploy«smhnonofamndaxdhasaunddndn&oﬁnmployee
Section 17(¢) is limited to violations of a specific standard, 5o OSHA cannot seek criminal
penaities when the employer's violation of the General Duty Clause has caused a death,
Because the safely and health programs standard would be a "standard” under § 17(e),
OSHA would be able 10 seek criminal penalties any time an employee death is allegedly
caused by the failure to "assess,” “prevent,” or "control” any hazard that could be cited
under the General Duty Clause. For example, an employer could conceivably be criminaily
liableunderﬂ:cdxaﬂstmdndwhuemchamdofworkplaeevmlmwasmt "assessed,”
"prevented,” or "controlled” and an employee is killed by a customer or feliow employee.
This possibility is particularly troublesome becsuse no matter how diligent an employer is, it
is often impossible for an employer to anticipate every set of circumstances that may create a
fatal accident.

Erosion of Management Control

The employee participation provision of the draft standard may have a serious impact
on the way companics manage their businesses. The employer’s employee participation
programmstmhlde "employee involvement in such areas as sssessing and controliing
hazards.* This provision can be interpreted as requiring that empioyers cede some degree of
management control to employees and unions. The proposal would essentially alter the
management-iabor relationship and implicate issues traditionally governed by the National
Labor RelmsnsAct(NmA)audcollecnve-bamamng:gtm

An additioml concern is the tension between employee participation programs and
the prohibition in § B(a)(2) of the NLRA against "company unions.” The National Labor
Rehﬁmﬂwd(ﬂl@)hsimmuedE&(aXZ)asdcﬁninscmintypesofmployee
committees, inchnding safety committees, as "company unions” that violate the statute.
OSHA cautions in the draft standard that the employer must establish an employee
participation program that is "consisters with other Feders! labor laws,” bt from a practical
standpoint, this will be difficult. Unless the employer hires an expert to wade through the
complex cases the National Labor Relations Board has decided on this issue, there is a
WWM&@W:@WWWWWMQ

)
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"Whistleblower" Provision

The draft standard significantly amends the anti-retaliation provision contained in §
11(c) of the OSH Act. Under current law, an employer cannot "discharge or in any manner
discriminate against” an employee who has filed a complaint with OSHA, talked to an OSHA
compliance officer, or testified at an OSHA hearing. Retaliation cases are litigated in the
federal district courts.

The draft standard allows OSHA to issue a citation when it finds that the employer
has "discouraged” employees from participating in safety-related activities. OSHA will likely
interpret "discourage" broadly, and thus cite employers for conduct that is currently lawful.
For example, compliance officers have complained that giving employees bonuses when no
injuries occur for a certain time period or disciplining employees who break safety rules
"discourages” the reporting of injuries. Citations making such allegations would also be
difficult to litigate because they would likely dissolve into contests over whether an employer
"discouraged” the employee. In addition, the draft provides that "discouragement” claims
would be heard by the Occupational Safety and Health Review Commission rather than in
federal courts as contemplated by Congress in the OSH Act.

WILL THE "PATTERN" PROVISION PROTECT EMPLOYERS?

OSHA asserts that the draft standard contains a protection against enforcement abuse
for employers because even if citations are issued, penalties would be sought only where the
employer has a "pattern of serious hazards.” This protection is, however, largely illusory
because the terms "pattern of serious hazards" and "serious" are defined so vaguely that most
workplaces will qualify.

OSHA can prove a "pattern” by showing the existence of hazards that are the "same
or similar" or result from the "same or similar deficiencies” in the safety and health
program, or by showing a "general failure to control a variety of serious hazards as a result
of various deficiencies in the program.” The "seriousness” of a hazard is based on the
"likelihood of employee exposure, the severity of harm associated with the exposure, and the
number of employees exposed.” These criteria are so subjective that a compliance officer
will almost always be able to assess a penalty.

Moreover, the issuance of a citation even without a penaity has serious implications.
The standard’s vague language will allow OSHA to issue citations imposing burdensome
abatement requirements under the guise of "interpreting” the standard. OSHA's propensity
to do this is illustrated by the agency’s interpretation of the Lockout/Tagout standard. OSHA
has interpreted the Lockout/Tagout standard as requiring that maintenance employees be
trained on each different piece of equipment they repair. If upheld, this interpretation would
impose costs on employers many times higher than those originally estimated during the
rulemaking. Given the vague terms used in the draft standard, the costs of a safety and
heaith programs standard will skyrocket in a sirnilar manner as OSHA compliance officers
"interpret” the standard as requiring expensive amendments to an employer’s program.
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PROPOSED STANDARD OR OSHA-REPORM LEGISLATION?

The draft standard does not attempt to reguiate specific workplace hazards; OSHA
does this through the General Duty Clause and hazard-specific standards. Rather, the draft
safety and bealth programs standard attempts to tefl employers how to comply with the OSH
Act. Becanse it focuses on methods of compliance ratber than actual workplace hazards, the
draft proposal is more akin 1o reform legislation than a standard. The Kennedy-Metzenbaum
reform bill (S. 575) introduced in 1993 contained detsiled provisions requiring safety and
bealth programs and employee participation that are similar to the requirements in the
proposal. Like the Kennedy-Metzenbaum bill, a safety and bealth programs standard
climinates the need to promutlgate ruies because OSHA no longer has to cite based on hazard-
specific standards or the General Duty Clause, but can simply cite an employer for having an

WHAT ARE THE ALTERNATIVES?

The vagueness of the terms used in the draft standard are perhaps its greatest source
of problems. Unformnately, a standard broad enough to cover all industry and flexible
enough to apply to the special circumstances of each workplace must use the ambiguous
language contained in the draft. Thus, the draft standard simply cannot be fixed.

The safety and health programs standard OSHA is contemplating is not, however,
necessary. Every hazard that would be regulated by a safety and health programs standard is
by definition already covered by a specific standard or the General Duty Clause. OSHA
already has the enforcement authority to cite emaployers when these hazards exist,

Moreover, the standard is unwarranted for policy reasons. The vast majority of large
and medium sized employers aiready have safety and health programs designed to eliminate
hazards and injuries and reduce workers’ compensation costs. As OSHA notes in the draft
standard, employers with ineffective programs can expect higher injury rates and workers’
compensation costs than their counterparts with effective programs. Thus, from an econcmic
and competitive standpoint, employers are afready working hard to achicve effective
programs, and do not need the mandate of a costly OSHA standard that allows the agency to
dictate the minutiae of every employer’s program.

OSHA recognized at its stakeholder meetings that many companies currently have
effective safety and health programs, but that smailer businesses may not have programs
because of a lack of resourses or expertise, The small employers without programs do not
need a government mandate requiring them to establish programs containing elements
dictated by OSHA or compliance officers. Rather, small businesses nced consultative help to
establish effective programs allowing them o reduce injuries and workers' compensation
rates. OSHA states in the draft standard that it “will work with employers, especially small
employers, through the most extensive outreach, education, and compliance assistance
campaign in the Agency’s history, to belp them establish effective, systematic approaches to
workplace safety and health.” This consultative help could certainly be forthcoming without
a standard. The draft standard and the voluntary guidelines on safety and health programs
OSHA issued in 1989 are excellent resource tools to belp small businesses in establishing
safety and health programs, but issuing a costly standard may haurt rather than help
America’s small businesses and their employees.
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Sweeping Changes in Store with
OSHA's Safety ngram Standard

n the April 1997 issue of O iona} H

Zack Mansdorf took a *first fook” at the pmcb~
cal implications of OSHA’s planned safety and
health prog dard from the perspective of
a safety professional. In this article, we will ex-
amine the ramifications of such a standasd from

d its program, the fexibility
of aso-called” performande standard
disappears. OSHA will dictate its
own specifications by prescribing spe-
cific comphiance steps in a citation
For example, under the Process

1

the perspective of a lawyert. Like Dr. Mansd
we will analyze OSHA's 1996 draft standard, but
our observations will likely apply tc almost any
foreseeable draft.

Every Employer a Lawbreaker

1 OSHA's safety program standard ever be-
comes effective, every employer is the United
States will become a tawbreaker. Nomatter how
hard an employer tries to comply, the standard’s
provisions are so subjective that an OSHA in-
spector will be able to cite almost anything inan
employer's program that he dislikes. The vauge-
ness of the standard will tempt OSHA inspactors
1o try to force employers to adopt what they con-
sider a better way to run a safety program

Consider the the draft dard’s g It
would require employers to:

»"Manage” safety and healtty;

»“Control” workplace “hazards”;

sInspect the workplace “as often as neces-
sary” or “appropriate”;

«Give employees “appropriate” information
and training in workplace hazards ”at the fre-
quency required by safety and health conditions

Safety M (PSM) Standard
which aizo was touted to be a “per-
formance” standard, OSHA has tin-
kered with and freely second-
guessed employers’ chemical process
safety management programs. it has
issued to chemical manufacturers gi-
tations attempting to dictate precise
details of how operating and mainte-
nance procedures shoutd be written,
Thus, one chemical comparny re-
ceived a citation alieging that a procedure was
not “clear” within the meaning of the PSM Stan-
dard because it stated *flush each dip pipe”™;
OSHA warted it t vead “flush the long dip pipe,
the mid dip pipe, and the short dip pipe.” An-
ather employer received a citation prescribing
such minutize as methods for gaining access af—
terSp.m.
Although the Occupahonal Safety and Health
Review Commission has told OSHA several
times that attempting to dictate ad hoc 10 snem-
ployer precise specifications on how the em-
ployer must comply is inconsistent with the
printiple of a " performance” standard {e.g., Lowe

atthe workplace™; Constr. Co., 33 BNA QSHC 2182, 2188 (O5HRC
»Ensure that the program is "effective” and  1989)), OSHA ignores these admonitions. OSHA
“appropriate”; can be expected to do the same with sny safety
»Correct “signifi " prog deficiencies; prog dard
*"Coordinate communication” sc that “agpro- There's Biood on the Floor*
priate” safety information is given to of the progy dard will be

The unfortunate fact is that a safety and heaith
program standard will inevitably be this vague.
Any standard broad enough to cover ail of

especially problematic when the inspection is
precipitated by an accident. There is a saying
among OSHA officials, “There's blood on the

The standard’s
provisions ars
so'subjective
that an OSHA
cowmpliance
otficer will e
able to cite
Almest anything
he fiislikes.

Agnerican industry {as OSHA desires) and yet  floor,” i.e., if an employee has been kitled or seri- .'lyumu-nﬂlm
flexible enough to accommodate every em-  ously injured, the empioyer did thing
ployer's special circumstances {as industry de-  wrong and must pay. and mfammom for the ISHA
sires) must use such nebulous terminojogy. In Once an injury or death has occurred, OSHA Practive Group of
short, the vag of the draft standard is 2 feels great pnhtlcal and ipnal p o Wil & Empry,
problem that cannot be fixed. find g to cite, Insp i igating  send them to: Lagal Afairs.
OSHA has nevertheless d an avcid wn!] thus, di d the in 5
that, bacause the program standard will be a "perw the draft safety program standard that "an em- 1250 Superior Avenise,
dard, it will give employers flexi-  ployer can have an effective wurkplace safety  Clovsiand, OH 44114-2563.
bility incompliance, Experience has taught, how-  and health p even though ali h d: AN quitstions used i the
ever, that this fiedbility is ithusory. Once OSHA may not be ;dennfied and contralfed” because columr wit be haadhed

disagrees with the way that an employer has im-

May 1897/ Oceu;‘:uﬁuml Hazards 25
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Legal Affairs

contined from page 25

they will be tempted to treat the occur-
rence of an accident as proof that the
employer could have had a better
safety program. This is an additional
reason why the so-called “perfor-
mance” nature of the prog dard

program standard to balloon out of

sight once OSHA begins interpreting it.

This problem is worsened by the

holding of the U.S. Supreme Court in

Martin v. OSHRC (CF&I Steel Corp.), 499

US. 144 (1991), that, when a standard is
bi OSHA's i i i

will prove to be illusory.

Wil ‘Pattern’ Provision
Protect Employers?
OSHA claims that the draft standard
hasa to prevent

i ¥ wins
if it is merely “reasonable,” evenifa
judge thinks the interpretation is wrong.
Because OSHA enforcement officials al-
most never think that their interpreta-
tion of an ambiguous standard is unyea-

ment abuse. The draft standard states
that, if OSHA finds violations of the

safety program regulation, it will order '

correction by issuing a citation but will

seek penalties only if there is a “pattern”

of “serious” hazards.

This protection is, however, illusory
because the words “pattern” and “seri-
ous” are so loosely defined that en-
forcement abuse is inevitable. The draft
defines “pattem” as “a number” of seri-
ous hazards of “the same or similar
type,” the occurrence of serious haz-
ards resulting from “the same or simi-
lar deficiencies” in the program, or a
“general” failure to control a “variety”
of serious hazards as a result of “vari-
ous” deficiencies in the program. The
definition of “serious” similarly states
no ciear criterion but instead would
have a judge weigh the likelihood of
employee exposure, the severity of
hartn, and the number of employees ex-
posed. These criteria are so subjective
that whether OSHA seeks penalties
against an employer will largely de-
pend on the personality and emotional
state of the compliance officer.

Even if OSHA does not allege a “pat-
tern” and issues a citation without a
proposed penalty, the vague language
that permeates the standard will allow
OSHA to issue citations imposing oner-
ous new abatement duties under the
guise of “interpreting” the standard.
OSHA's Lockout/Tagout Standard
provides an example of OSHA’s
propensity to do this. OSHA has inter-
preted the Lockout/Tagout Standard to
require that each maintenance em-
ployee be trained on how to lock out
each type of machine he or she services
- an interpretation that would, if up-
held, cause the standard to imp

ble, much less wrong, they will
freely cite employers whenever they
think that the employer’s program could
stand some improvement. OSHA en-
forcement officials have used this power
to create a grey zone around standards
of entirely new requirements never in-
tended by the standards’ drafters and
without the benefit of notice-and-com-
ment rulemaking. They will do the same
with a safety program standard.

Managerial Authority

The draft standard would require
employers to provide employees and
their “designated representatives” with
opportunities for “participation” in the
“impl tation” of the employer’s
program and “involvement” in “con-
trolling” hazards.

This wording would literally require
that employers share authority over
their workplaces with unions and em-
ployees. This wording would super-
sede much of federal labor law, which
permits the employer to manage the
workplace as he sees fit and requires
him to bargain with employees over
safety. It will also force employers in
nonunion workplaces to come per-
ilously close to either creating what
could be charged to be company unions
or, what may be worse for some em-
ployers, creating an infrastructure of
“designated representatives” that
could later become the nucleus of a
union organizing campaign. At the
very least, the standard could sow dis-
cord in labor-management relations.

Backdoor Rulemaking?
The draft standard would require
that each empioyer conduct hazard as-
sessments and then control hazards

costs hundreds of times greater than
originally estimated. Employers can
similarly expect the costs of a safety

gulated by either OSHA standards or
the General Duty Clause. This feature
of the standard allows OSHA to engage
in backdoor rulemaking, i.e., use the
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standard to impose new requirements
on individual employers without for-
mal rulemaki
A prime example could be er-
gonomics. OSHA has not promulgated
an ergonomics standard and faces
strong industry opposition if it attempts
to do so. OSHA has long maintained,
however, that the General Duty Clause
requires employers to protect employ-
ees from ergonomic hazards, and it has
issued multimillion-dollar ergonomic
citations. It is thus likely that OSHA will
preta safety progr dard to
require employers to assess and “con-
trol” ergonomic hazards in their work-
places. The same could be true for other
conditions which are arguably “haz-
ards” not now regulated by OSHA stan-
dards, such as workplace violence. Inef-
fect, the draft standard would force
employers to, during the hazard assess-

An lind Run Around the
General Duty Clause?
The standard might also be used to
negate limitations on the General Duty
Clause. Although standards can re-
quire an employer to protect employees
of other employers, the General Duty

only his own employees.

‘The contractor provision of the safety
prog dard would eff ly
nullify this limitation. It would require
a host employer at a muiti-employ

worksite (e.g., a factory with an outside
maintenance crew) to ensure that “ap-
propriate” inf ion about hazard:
is provided to all employees of all em-
ployers and to “appropriately” allocate

P

causes a death. Because the draft pro-
gram standard would be a “standard”
continnat o poge 26

For Matormation CINCLE NO. 73 on reader sorvics aard
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otherwise discriminate against” em-

and, moreover, would require assess-
3

ployees, the draft standard would for-

ment and contro} of hazards regul

by the General Duty Clause, a violation
of the duties to assess and control haz-
ards theoretically could lead to a arimi-
nal prosecution even if the hazard itself
is not regulated by any standard. This is
partnxhrlymabbome,fmnmywall

bid an employer from merely “discour-
aging” employees from engaging in
safety-related activities. OSHA will
likely interpret that amorphous term to
forbid employer conduct that is now
lawful and to forbid policies, or even
statements by foremen, that make em-

Status of the Draft Rule
OSHA’s Acting Assistant Secretary,
Greg Watchman, has stated that pub-
lishing a proposed safety and heaith
programs standard is the agency’s top
priority for 1997, Indeed, it will even
take lence over publishing an er-
gonomics proposal and a revised
standard. OSHA plans to

ible for an employer to antici-  ployees “feel” di ged. For exam-  submit the standard to the Of-
pnﬁe every set of conditions that might ple, OSHA compliance officers have fice of Management and Budget in June
converge to create a fatal accid lained that giving employ and publish it by October 1997. [x-]
bcmu.seufd:eworkunhumrecmd
Anti-Retaliation Law able injuries, or discipli Contributing Editors Robert C. Gom-
'l'hednﬁmndardwouldeffechvdy whoausem)unu, duwunga ‘en-  bar and Arthur G. Sapper are partners
vrite and d the anti from their

provision in Section 11(c) of the OSH
Act. Section 11(c) permits suits in federal
district emms fornshtuhon and reu\

injuries.
" Second, the standard would, for the
first time, permit. OSHA to propose
pmlhes for retaliation

em-

and Melissa A. Bailey is an associate in
the OSHA Practice Group of McDer-
mott, Will & Emery headquartered in

othcrwm dm:nmimted agamst for
and

g legal
nghhundertheOSH Act. The draft
standard would change the anti-retalia-
tion provisions in three significant ways.
First, it would change the employer's
duty. WhileSechon 11{c) malruil un-
lawful for an employer to * ge or

yees. Unlike the Federa! Mine
Sl(ety and Health Act of 1977, the
OSH Act does not authorize penalties
for discrimination.

Third, the standard would place dis-
crimination controversies in the hands
of the Review Commission instead of
the federal district courts, where

Congress put it.
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Manufacturing:

»  The United States was rated number one in overall global
competitiveness by the World Economic Forum in 1994,

and again in 1995.
\

» US. facturing productivity growth averaged more

than 3 percent over the last decade, compared with less

than 1 percent growth in the rest of the U.S. economy.

» U.S. manufacturing’s direct share of the Gross Domestic
Product (GDP) has remained remarkably stable at 20
percent to 23 percent since World War I
Manufacturing’s share of rotal economic production

(GDP plus intermediate activity) is nearly one third.

» A change in manufacturing output of $1 results
in a total increase of output throughout the

economy of $2.30.

» The U.S. share of world exports in manufactured goods is

now 12.9 percent, up from 11.6 percent 10 years ago.

»  Manufacturing provides the bulk of technological
and i ion for the

4
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TESTIMONY OF EARLYN CHURCH
EXECUTIVE VICE PRESIDENT
SUPERIOR TECHNICAL CERAMICS CORPORATION
on behalf of
THE NATIONAL ASSOCIATION OF MANUFACTURERS
REGARDING
OSHA’s PROPOSED SAFETY AND HEALTH PROGRAM STANDARD
before the
COMMITTEE ON SMALL BUSINESS

U.S. HOUSE OF REPRESENTATIVES

June 26, 1997

Mr. Chairman and fellow committee members, I appreciate and welcome the opportunity
to testify before you on OSHA'’s proposed Safety and Health Program Standard. My
name is Earlyn Church and I am the Executive Vice President of Superior Technical
Ceramics Corporation (STC), of St. Albans, Vermont. STC manufactures industrial
components for the welding, aerospace, electrical and other industries. We are labor-
intensive. We employ 100 highiy skilled workers in the factory where we produce fired
and unfired ceramics, using advanced machine-shop technology. Iam also on the Board

of Directors of the National Association of Manufacturers. Further, I am President of
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Excalibur Laboratories Corporation, a metrology lab, located in Burlington, Vermont,

which employs 12 pebple.

I am testifying today on behalf of the NAM’s more than 14,000 members, 10,000 of
which are classified as small manufacturers. Through them we represent 18 million
people who make things in America. We appreciate the attention the Small Business

Committee members and staff are paying to OSHA’s initiatives and proposed standards.

Vermont, my home state, acts in place of OSHA under the Vermont Occupational Safety
and Health Act. Under this act, employers in Vermont are required to have safety
committees and already must comply with some of the provisions of federal OSHA’s
Safety and Health Program Standard. A total of 25 states have state-run safety and health

programs.

Our safety program consists of written manuals for all departments, an employee
handbook with safety rules, a training program for all new hires with use of videos,
continuous education for all employees (as recommended by our workers compensation
carrier), covering lifting, lockout/tagout, first aid, CPR, and forklift operations and fire
drills. A safety committee that rotates annually and consists of five factory employees, an
engineer and our human resources officer meets monthly to review previous reports and
walk through the entire facility to make suggested improvements. The committee reports
to management, who then makes corrections. While we support employee participation,

we would be uncomfortable with establishment of committees made up of employees and
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their union or legal representatives, who are then given the authority to actually evaluate

and implement the employers’ safety and health program.

We oppose OSHA’s Safety and Health Program Standard not because employers who
ignore worke( safety would be punished under the proposed standard, but rather because
empioyers such as STC who have taken every reasonable step to assure compliance with
the standard could also be severely punished. Good companies with excellent safety and
health programs could face punishment in terms of increased costs, criminal prosecution,
arbitrary enforcement by OSHA (because of the vague language of the proposed
standard), breaches of employee confidentiality and mandated safety committees that, by
their structure, violate employer-employee relations as prescribed under the National

Labor Relations Act.

Superior Technical Ceramics Corporation is fortunate among small businesses in that we
have been able to afford to hire someone to oversee our human resources. This same
person, however, in addition to maintaining all records required for OSHA, EEOC, ADA
and FMLA, administers all documentation and training for our workers’ comp program
and all documentation and training for our hazardous-waste program and community
right-to-know. This person also attended seventeen outside courses in the last year to
keep abreast of changes in regulations. We felt the need to hire such a full-time person
approximately 10 years ago. Until that time, all these duties fell to me. To comply with
the proposed Safety and Health Program Standard, we would either have to hire another

person to handle additional recordkeeping or shift duties to another individual, who
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would not, then, be spending as much time on production. I stress the size of STC and
our one person with many hats to show that a 100 employee company is extremely
stressed to meet existing regulations. Excalibur Laboratories Corporation cannot afford
any of the previously stated luxuries but it is not exempt from the standards. You, as a
member of the House Small Business Committee, must be as confused as I, as to what
“small business exemptions” are. While some bills and laws talk in 10’s, (e.g. 100r
fewer employees) or 50s, rarely do I hear small business exemptions apply to companies
with 500 or fewer emp]oyeés, which is the Small Business Administration definition <‘>f a

small business.

Our one human resources person is fortunate enough to have a computer system with
adequate software to monitor these issues and report the required data. Such packages
cost in excess of $1,000 per year and this system is reaching its capacity. I now see a
boom in the software industry, fueled by the anticipated need for even more complex
recordkeeping and reporting requirements in OSHA’s proposed Safety and Health
Program Standard. Upgrading our hardware or purchasing a new software program to
comply with these new requirements would: be not only enormously expensive, but would
not increase the safety and health of our employees. Further, to meet enhanced reporting
and written health and safety programs, STC will need to invest more money with
consultants as we do not have the time or expertise available. We would rather spend that

money on training or making modifications to our Vermont facility.
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Superior Technical Ceramics is wary, given OSHA’s past record, of the vague language
of the proposed standard. It must apply to all industries. But in that it is vague, it allows
OSHA broad latitude in enforcement under the General Duty Clause. The General Duty
Clause allows OSHA to cite employers for hazards not covered by specific standards.
The General Duty Clause was most recently used to cite the employer in Pepperidge
Farm, decided by the OSH Review Commission in April 1997. OSHA’s proposed Safety
and Health Program Standard would require employers to “...provide for the systematic
control of hazards....” Now we are being asked to anticipate feelings of discomfort in the
workplace. Already, STC is employing workers’ comp managed care to help us
discriminate between and administer cases of back strain, carpal-tunnel syndrome and the
whole range of repetitive-motion injuries. Without speaking at length on the “E-word”,
ergonomics, we are‘having a very hard time distinguishing between the pain from the
weekend or a second job and pain related to factors in our workplace. If the injuries are
cumulative, where did the accumulation begin? Is work the sole factor, or play, or the

second job, that may not be covered by workers’ comp.

While we never get up in the morning and set out to kill or maim our workforce, as
suggested repeatedly by OSHA at the stakeholders meetings, we are often faced with
situations where a worker violates company policy and is injured. Sometimes, there are
hazards impossible to identify or foresee. We conduct a monthly walk-through with our
safety committee. We are always mindful that a potential hazard seen on a walk-through
may not be there the next day, and that another may be present. (In a job shop, the

workplace is different every day). OSHA'’s proposed standard that we are discussing
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today seems more a deliberate attempt to prove hazards of going to work, hazards that
labor can use to justify slowing down the pace of work and adding more jobs. The
number one cause of work-related deaths in the 1992 DOL statistics is vehicular
accidents, accidents that do not take place at a work site under supervision of employers.
The number two cause is violence in the workplace. Are these truly work-related? Are

they work risks or life risks?

As to confidentiality, employees rights would be violated by the publication of names,
addresses and medical information on the workers’ comp reports. Such information is
not now available to other employees or outside sources other than required by law.
Under this proposed standard, other employees and their union or legal representatives
have access to all employees’ records, personal, medical and otherwise. And, I might
note, the information used in the first report forms varies from sltate to state. If the

Internet is used in reporting, this information is vulnerable to even more abuse.

Bureau of Labor Statistics stats show that the workplace today is safer than at any other
time since the information has been tracked. STC’s workers’ comp experience
modification has decreased 15 percent over the past four years due to company initiatives
separate from any OSHA requirements. We are being fnore proactive in increasing health
and safety in our workplace because it is a good business practice. Why hamper and
discourage these initiatives and those of other good companies with onerous paperwork
requirements; increased cost to the employer for staffing, computer needs and consulting;
mandated safety committees that violate labor law; and enforcement by OSHA that is

arbitrary.

We appreciate the opportunity to address the NAM’s concerns before this Committee. 1

will be pleased to answer any questions you may have.
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Testimony of Katherine Gekker
The Huffiman Press
On behalf of the Printing Industries of America
June 26, 1997
Before the House Small Business Committee
On OSHA'’s Proposed Safety and Health Program Standard

Good Morning. I want to thank you, Chairman Talent, and members of the committee for giving me
the opportunity to speak to you about the Occupational Safety and Health Administration’s proposed Safety
and Health Program Standard.

My name is Katherine Gekker, and I am the owner of The Huffinan Press, located in Alexandria,
Virginia. I am also representing the Printing Industries of America.

T have been in business since 1974. We specialize in high quality printing for graphic artists,
corporations, and museums. Currently, I have nine full time employees and one to two part-time employees,
depending on the work load. Our gross sales are roughly $1.2 million annually. Due to increased technology
and regulation, a weakened economy, and competition, I earn approximately as much as I did eight years
ago.

Safety within The Huffman Press is a priority for me because I am trying to build the healthiest
company I possibly can. IfIdo not provide a healthy work environment, my employees, our customers, our
suppliers, and I suffer.

We participate in industry safety programs, and buy the many workbooks and guides that are made
available to us about plant safety and training. It is a constant struggle to keep up, and while we do our best,
I will readily admit that I am not able to read everything I should, or even all the safety and training materials
we buy.

My business is typical of many in the printing industry. In fact, the average printer has eleven
employees. Because of our small size, changing government regulations place a significant burden on my
company, as well as on most other small companies. We do not have the resources to hire an expert on
safety, nor do we have the time most days to fully keep up with new rules, training requirements, or other
regulations. Most days we barely keep up with the demands of our customers, our suppliers, and tax and
payroll laws.

My plant manager and I are constantly scrambling to make sure we are conscientious with respect to
safety and health. A number of years ago when my business was doing better, we used an insurance carrier
that actually sent out an inspector on an annual basis to conduct an audit of our safety and health programs.
She would issue a report outlining what she believed would be violations and she even trained our employees
in safe work practices. I cannot tell you how much I appreciated this information and service. Having come
close to losing my finger in one of our machines, I personally value knowing that I am doing everything I can
to provide a safe work place. Unfortunately, we have had to switch to a less expensive insurance carrier who
does not offer that service.



76

We have also benefited from a City of Alexandria pmgmm in which the Fire Department inspects us
annually for fire and chemical safety. I wel their i I know that they will tell me what
I need to do to create a healthier work place, and that they will then give me the time to correct what needs to
be corrected without penalizing me.

I have also invited the Virginia Department of Safety to inspect our premises and advise us on audio
levels and chemical levels in order to leam if we were within safe parameters. This too was done without
fear of penalty.

While my business has never been cited by OSHA, I don’t relish the thought of a surprise inspection.
I have heard that the inspectors never leave without expensive citations, regardless of a business’ good intent.
I and other business owners would jump at the chance to get information about how to make our plants safer.
It would be particularly valuable if we could do this without being punished for wanting to learn.

I believe that all employers should play an active role in promoting safe practices in the workplace.
However, OSHA’s proposed Safety and Health Program Standard does not appear to do anything that would
help me make my plant safer. The proposed standard is very vague and leaves a lot up to the individual
inspector and the business owner. If it were enacted, I may think I’'m doing everything I can to develop the
best safety program for my plant by asking my employees for meaningful participation and conducting
periodic self-inspections, but an OSHA inspector may see it altogether differently. Effectively, it is a closed
loop system in which no real communication takes place.

The proposal also fails to solve the problem of lack of safety education and consultation for
employers. We need more specific information about safety. Without providing extensive training,
consultative services, and direct guidelines, this proposal will do little to prevent accidents. It offers a one-
size-fits-all safety program that simply does not provide what employers desire most, industry specific
assistance.

Mistakes and accidents occur everywhere. Historically, the majority of accidents that have occurred
in my plant were caused by carelessness and would not have been prevented by the kind of safety and health
program OSHA is proposing.

In closing, I would like to stress that I, and most business owners I know, see a strong need for
OSHA. Most of us want to and will do the right thing. We simply need help. I am leery of a new standard
that requires more paperwork from employers. This proposal reminds me of what it is like to deal with the
Internal Revenue Service. Tax laws can be interpreted many different ways, are confusing, take a lot of time
and are expensive. Interpretations differ with whomever you speak with. I'm afraid that the same will be
true of OSHA’s proposal.

I believe that OSHA can have a real impact on safety by permitting people like me to seek expertise
without fear. It would help if OSHA undertook a voluntary compliance program that used warnings in lieu
of citations. This type of approach would do a lot more for preventing accidents than the proposed Safety
and Health Program standard.

I will be happy to answer any questions.
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Introduction

My name is Brian Landon. Iam the owner and operator of Landon’s Car Wash & Laundry
and Landon’s Paint Touch-up, located in Canton, Pennsylvania. Today I am speaking not only for
myself, but also on behalf of the National Federation of Independent Business (NFIB) of which I
have been a member fq over 20 years. It is my pleasure to offer comments on the draft rule of
OSHA'’s Safety and Heaith Program Standard for General Industry. This draft rule will add to my
federal reporting requirements as a small business owner ﬁmout increasing my workplace safety

in any significant manner.

Iﬁavé been a small business owner for 22 years. I cutrently have two employees; one is my
brother-in-law and the other, a close frie#d. With two employees and gross sales of approximately
$215,000 I am fairly typical of the NFIB membership. (While there is no standard definition of an
average small business, the typical NFIB member employs five workers and reports gross sales of

around $350,000 per year.)

I, like otﬁcr NFIB members, have a strong commitment to employee safety and health. In
my small business, as with many other small businesses, this commitment to safety is rooted in the
unique relationship that 1 have with my employees. This is a relationship that comes about by
working side by side with my employees in my car wash, laundromat, and paint touch-up businesses,
in an atmosphere where there are no strict job descriptions and daily tasks are often shared and traded
between myself and my employees. Iam typical of many small businesses whose employees are

family or friends. These personal relationships drive my concern for safety.
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General Statement Regarding Undue Burden

Ibelieve that this draft rule places an undue burden upon me, as a small business owner, and

thus runs contrary to executive branch directives and legislative prescription.

In a recent Executive Order, President Clinton directed all agencies of the federal government
to “draft...regulations to be simple and easy to understand, with the goal of minimizing the potential
for uncertainty and litigation arising from uncertainty.” The President expanded upon this in the
March 1995 Directive on Regulatory Re-invention Initiative. In that directive, agencies were
admonished for drafting rules with “such detailed lists of do’s and don’ts that the objectives they
seek to achieve are undermined.” Agencies were strongly encouraged to regulate “in a focused,
tailored and sensible way.” The President concluded by explicitly ordering all agencies to “avoid

regulations that are...duplicative of other regulations.”

President Clinton’s orders lend executive support to the legislation from which OSHA
receives its authority to collect such data. Specifically, Section 8(d) of the OSHA Act mandates that
“Any information...shall be obtained with a minimum burden upon employers...Unnecessary
duplication of efforts in obtaining information shall be reduced to the maximum extent feasible.”
Obviously, the intent of the enacting legislation is the imposition of minimal administrative costs

and burdens upon employers.
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Summary of Provisions and Corresponding Comments

Scope and Application

The draft rule states that OSHA is considering a number of alternatives ranging from
covering all employers to exempting some small employers. I strongly recommend that OSHA
exempt at a minimum all employers with 50 or fewer employees, such as myself. Although the
record-keeping, monitoring and application of check-off lists are not mandated by the standard, for
liability protection purposes, I would need to undertake each of them. These additional burdens
and associated costs would fall disproportionately on my small business and other small businesses
like mine. To further this point I site the following data: (from “The Changing Burden of
Regulation, Paperwork and Tax Compliance on Small Business: A Report to Congress”, U.S. Small

Business Administration, October 1995)

. The regulatory cost per employees to small finns is approximately 50 percent more than the

cost to large firms.

. Regulatory costs per employee are the highest for the smallest firms. The smaller the small

business, the higher the costs.

Although the draft, as it is now written, provides various phase-ins for small businesses
eventually I and other small businesses would have to comply with all parts of OSHA’s gencral

industry standard. W_ith only two employees, my small business would feel these disproportionate
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costs. These costs would stifle the ability of my small business to grow and diminish my ability to

create new jobs in the future.

Small Employers Extended Compliance Time

The proposal recommends that employers with fewer than 10 employees in the work site
would be given later deadlines than larger employers for meeting the requirements of the standard.
While I appreciate the extra consideration given to small employers, giving my small business a

longer compliance time does not solve the problem, it only delays the inevitable.

Basic Obligation

The standard requires me to implement a general health and safety program for each work
site. This requirement would create a significant burden for me because my car wash, laundromat
and paint touch-up companies are located in four different buildings. The program would have to
include elements regarding: management leadership and employee participation, hazard prevention
and control, information and training, and a system evaluation. I, like most small businesses, do not
employ an individual to carry out these assignments. Therefore, the full responsibility for carrying

out these standards would fall on me, the small business owner.

My approach to safety is to supply my employees with safety information and equipment or
support specific to their jobs. I work alongside of my employees at each of the work sites so it is

both to the advantage of my employees and myself to provide a safe workplace. We have never had
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an injury, accident, or health hazard occur at my car wash, laundromat or paint touch-up companies.
This standard would have a scriou§ detrimental effect on my productivity, on which the success of

my small business and my employees’ jobs depend, without adding to the safety of my workplace.

Employee Participation

The draft proposal states that the participation of my employees will be a necessary element
of any new general OSHA standard. This participation should include employee activity in assessing
and controlling hazards, developing safe and healthful work practices, training and evaluating the
safety and health program. 1have four different buildings where my small businesses are located.
Often times my employees must travel from one site to the next to complete their duties. With only
two employees and four work sites, my employees will be so busy completing their assignments
under the general industry standard that they won’t have any time to do their jobs in my car wash,
laundromat and paint touch-up companies. Again, this employee participation would have a
negative impact on the productivity of my employees without necessarily adding to safety in the

workplace in any form.
Information and Training

OSHA recommends that employers should be required to provide information and training
to each employee who is exposed to an occupational hazard. Iam concerned that the definition of
occupational hazard will follow the Hazardous Communication Standard Material Safety Data sheets
which categorize even the most harmless chemical at a work site as a hazardous chemical. The

costs and responsibilities would of course fall on me as the small business owner.

In general, I and the members of NFIB believe that OSHA’s new safety and health program
for general industry is ill advised for small business because it does not take into account the unique
nature of the smallest employers such as myself, and the disproportionate costs that would be placed

on them.



83

ADA
H I-\ American Dental Association

STATEMENT OF THE

AMERICAN DENTAL ASSOCIATION
TO THE
COMMITTEE ON SMALL BUSINESS
U.S. HOUSE OF REPRESENTATIVES
REGARDING
O.S.H.A.’S SAFETY AND HEALTH PROGRAM PROPOSAL
SUBMITTED BY
DR. GARY RAINWATER
PRESIDENT

JUNE 26, 1997

Washington Office: 1111 14th Street NW  Washington DC 20005 (202) 898-2400




84

Mr. Chairman and members of the Committee: My name is Gary Rainwater, and I .
am a full-time practicing dentist in Dallas, Texas. I am also President of the American
Dental Association (ADA), which represents 140,000 licensed U.S. dentists. On their
behalf, I thank you for the opportunity to talk about OSHA’s proposed Safety and Health
Program Standard, which we understand will cover all workplaces, no matter how small.
I also want to thank you, Mr. Chairman, for your particular interest in the impact of
OSHA regulations on dentistry.

The vast majority of dental practices are very small enterprises; with three to four
employees. My own is a bit smaller than average; I employ one dental hygienist, one
dental assistant, and one secretary/bookkeeper. They have been with me for many years.

1 first learned about the Safety and Health Program proposal last fall, when I came
to Washington to meet with Mr. Dear and Mr. Watchman and others at OSHA. We
dentists were there primarily to say “thanks.” OSHA had approved the streamlined
phone/fax complaint procedure for dentistry, with the result that the time that it takes to
investigate and respond to comptaints of safety and health violations in dental offices is
. way down, and disruptive on-site inspections by OSHA compliance officers are down too.
In other ways, too, the agency’s top staff_has been accessible and receptive, and we

Given the opportunity.to express an early opinion on the Safety and Health
Program Standard, I stated that dentists aiready do everything that this new proposal
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would require; therefore, it would be unnecessary and duplicative as far as dentistry is
concerned.

Imeant that everything that would be required by the new standard is already
required by the other OSHA standards or is being done because it is essential to the
practice of modern dentistry. Dentists and their employees work side-by-side; they are
exposed to the same hazards, and communication among the members of the dental team
about many issues, including workplace safety, is a routine part of any dentist’s practice.
The average dental office is probably no more than 1000 square feet. This is not the kind
of workplace where hazards go unnoticed, and when they are noticed, the small size of the
staff and close working proximity means that they are inevitably brought to the dentist’s
attention, usually in a very short time.

Let me elaborate: A

The two main OSHA standards that apply to dentistry are the Bloodborne
Pathogens Standard and the Hazard Communication Standard. The Bloodborne
rmswmn.wnwmmmmmumm
other potentially infectious materials. The Hazard Communication Standard does the
same for employee exposure to hazardous chemicals. Then, there are the host of general
safety standards covering such subjects as personal protective equipment, medical services
and first aid, electrical and compressed gases. We have every reason to believe based on
ADA surveys that the overwheiming majority of dentists comply. Apparently, OSHA
does oo, or it would not have suthorized the phone/fax investigation procedure for dental
offices.
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Let me illustrate how dentists, by complying with just the two main standards—
Bloodborne Pathogens and Hazard Communication—already address the five “core
elements” in OSHA's proposal.

Management leadership and employee participation. Dentists routinely hold
regular meetings with their dental office staff to discuss emerging technology, patient care
and treatment, practice management and workplace safety and health issues. Additional
training required by the Bloodborne Pathogens and Hazard Communications standards has
been incorporated into this practice.

Hazard Assessment and Hazard Prevention and Control. The comprehensive and
detailed “Exposure Control Plan” that dentists are required to develop and follow under
the Bloodborne Pathogens Standard is an excellent example of two of the “core elements”
mentioned in OSHA’s Safety and Health Program proposal. The exposure control plan
includes hazard assessment as well as engineering and work practice controls and
requirements for personal protective equipment that are used by the entire dental team .

Training. The employee training OSHA already requires is comprehensive and
thorough. Under Bloodborne Pathogens, dentists are required to train employees before
they begin worlk, to document that training, to update the training at least annually and to
document that as well. Training under the Hazard Communication Standard covers every
hazardous chemical used in the dental office. Employees learn.proper storage, handling
and use; they leam how to read material safety data sheets (MSDS) and what to doin
case of accidental exposures.

Evaluation. Because of the close proximity in which they work, dentists and their
office staffs continuously communicate about health and safety issues, including the
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effectiveness of office safety and health programs. Existing training programs offer a
formal opportunity to evaluate their effectiveness at least annually. The success of the
programs that are already in place in dental offices is demonstrated by the fact that dentists
report a very low incidence of serious illnesses or injuries in the workplace.

This doesn’t mean that dentistry is resting on its safety record. The American
Dental Association is in the forefront of identifying workplace hazards and making
recommendations to the profession on how to address them.

For example, in 1993 the Association developed an OSHA Compliance Checklist
Jor the Dental Office. The checklist pulls out from the voluminous Code of Federal
Regulations the OSHA standards that are most likely to apply to the average dental office
and lists in plain English the things dentists need to do to comply. The checklist was
reviewed by OSHA. The agency agreed that use of the checklist would help dentists meet
their OSHA obligations. As you can see, dentistry has already engaged in a systematic
effort to “find and fix” workplace hazards, by developing a checklist of the kind called for
in the proposed standard. |

All of what I have said so far poses an obvious question: If the dental profession is
already doing what the standard would require, then why does the dental profession want
to be exempted from the standard?

The short answer is, redundancy aside, the standard could create more problems
than it solves.

Still unresolved to our satisfaction is whether employers would be able to form the
kind of employee committees that might be needed to provide meaningful participation, as
required by the proposed OSHA stmdard, without running afoul of labor laws that
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prohibit employer-dominated unions. An amendment to those laws might be required to
address this dilemma. An even more fundamental question is how the many dentists who
have only a few employees would be able to form an employee committee. In some dental
offices, the result would be a committee of one!

The proposed standard raises various fairness issues. It seems that an employer
could be penalized twice by OSHA for essentially the same offense: once for violating a
standard that addresses a specific hazard (e.g., bloodborne) and once for not
systematically addressing that hazard under the proposed safety and health standard.
Looked at another way, even though an employer was completely in compliance with
other OSHA standards and the general duty clause, the mere fact that he or she did not
have a systematic safety and health program in place fo address the hazards covered by
these standards could expose the employer to liability. 1 cannot see that the proposed
standards adds anything substantive to the protections which employees already have
under other. OSHA standards and the general duty clause, but it certainly could add to the
opportunities for employers to become entangled with OSHA'’s enforcement apparatus,
something that will always hit very small employers like dentists particularly hard.

On balance, then, the ADA believes that the proposed Safety and Health Program
Standard simply is not needed in dental offices.

‘Thank you Mr. Chairman for the opportunity to testify. I will now be happy to

take questions.
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Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to testify on OSHA’s plans to develop a Safety and Health
Program Standard. This rulemaking is extremely important for America’s workers, and OSHA is
pleased to respond to the Small Business Committee’s interest in it. It is important to emphasize
that OSHA does not have a proposed rule yet and that it is in the process of seeking public
comment as it develops a proposed rule.

Each year, thousands of workers die in accidents or from occupational diseases while
working to providg for themselves and their loved ones. Despite the progress that has been made
since OSHA’s inception in 1970, six thousand Amencans die each year from workplace injuries.
Tens of thousands more die from illnesses caused by workplace exposures, and millions more
suffer rion-fatal workplace injuries. Injuries cost U.S. businesses over $110 billion annually.

The good news is that many of these tragedies are preventable. Experience shows that a
systematic approach to workplace safety and health can substantially reduce work-related injuries
and illnesses. Workplace safety and health programs provide such an approach.

Safety and health programs have helped many employers achieve lower injury and illness
rates. Under OSHA'’s Voluntary Protection Programs, for example, employers that have set up
comprehensive safety and health programs have experienced injury rates substantially below the

average for their industry. In addition, every dollar employers spend on safety and health
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programs is estimated to save them between $4 and $6 in workers’ compensation expenses,
reduced employee turnover, and other related costs. A variety of studies, including analyses by
the General Accounting Office, have recounted the benefits of safety and heaith programs--they
are good for workers and good for business.

While many options exist for protecting workers from life-threatening or other workplace
hazards, OSHA can’t do the job alone. By implementing their own safety and health programs,
employers and their workers can help OSHA improve workplace safety without a significant
infusion of new resources. The programs can also help employers and workers together identify
and eliminate hazards on which OSHA may not have standards. For example, in OSHA’s Maine
200 program, employers who established safety and health programs have identified and abated a
total of 134,434 hazards in nearly 4 and one half years. In contrast, experience during the four
preceding years suggests that OSHA would have identified fewer than 20,000 hazards or
violations using traditional enforcement methods.

Despite the clear benefits of adopting safety and health programs, many employers have
not utilized them. OSHA attempted to encourage employers to act nearly a decade ago. In 1989,
OSHA issued voluntary Safety and Health Management Guidelines. The guidelines described
program elements successfully used by employers, and were widely distributed. Safety and _
health professionals, corporations and labor unions endorse& the guidelines. Then-Secretary of
Labor Lynn Martin wrote to 600 chief executive officers of major companies urging them to
implement their own programs. Since that time, some OSHA standards, including Process
Safety Management and Permit-Required Confined Spaces, have required that employers

establish hazard-specific safety and health programs.
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Today, about half the States have some form of safety and health program requirement. A
federal safety and health program standard is needed to advance nationwide worker protection.

EROGRAMS THAT WORK

Safety and health programs have long been acoepted in the safety and health community
as a mainstay of worker protection. The states and employers that rely on them have seen
dramatic results. As for States, after the State of Oregon instituted a safety and health program
requirement and other mfm, employers there experienced significant reductions in
occupational injury and illness rates and double-digit declines in their workers; compensation
rates. According to some estimates, if we were to-duplicate Oregon’s success nationwide, we
would prevent 754,000 lost workday injuries. Colorado’s experience is equally striking. Several
years ago, the State began providing premium dividends to employers who established worker
»pmtection programs. In 1993, Colorado reported that the 517 firms participating in the program
had reduced accidents by 23 percent and accident costs by 62 percent, generating an estimated
$23 million in savings for firms in the first year of the program.

One notable success story in private industry involves Boise Cascade’s paper mill in
Rumford, Maine. The paper mill established a safety and health program after a 1989 inspection
in which OSHA found 3,000 violations. After the program was implemented, the company’s
workers’ compensation costs plummeted--from $1.3 million in 1988 to $37,000 in 1993. In
another example, the Business Roundtable reported that, after implementing a safety and health
program, Air Products and Chemicals, Inc. redlwedvmrkplace injuries by more than half in a

five-year period, saving $1.7 million in workers’ compensation.
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Accountability improves safety. When employers and employees work together to
systematically eradicate hazards, money and lives are saved. During 1991 and 1992, the
Argonaut Insurance Company cvaluated the effectiveness of its management accountability
program. The program emphasized accountability and routine safety activities like new
employee orientation, toolbox meetings and enforcement of PPE rules. High level managers
were held act.zom'mble for incident rates and costs of accidegts among their employees. The
shﬂyfoundthatlosmdeausedby%pucﬁammgtheﬁmsusingﬂﬁsmhniqu,whilea
control group saw losses increase by 96 percent. ‘

In contrast, the tragedy that killed 25 workers at Imperial Foods in Hamlet, North
Carolina, occurred at a company without a safety and health program. Imperial Foods had no
ongoing, systematic approach to protect the safety of their employees from fire hazards or other
safety problems. Those workers might still be alive today if their employer had actively
implemented a safety and health program. In fact, the State of North Carolina responded to the
Imperial Foods tragedy by requiring that certain employers with 11 or more employees operate
safety and health programs.

As noted above, Voluntary Protection Program members have also seen the benefits that
safety and health programs provide. Since 1982, OSHA has been approving workplaces with
w(ﬂnpluyafaymwthmagemaummsfqrparﬁcipaﬁonmimVolqumﬁcﬁw
Programs. Participating employers have lost-workday-injury rates ranging 35-90 percent below
the national average.

MoawﬁdMngﬁmmimwovedemployeemﬂeandeityuaby-
product of their programs. For example, & site operated by Kerr McGee exceeded its production
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goal by 35 percent. VPP participants have also realized impressive savings from their programs.
The VPP sites operated by Mobil Chemical realized a 70% reduction in workers compensation
costs over 4 years, saving $1.6 million. A Mobil refinery in Joliet, Illinois cut workers
compensation costs by 89 percent over 6 years after establishing a program, and another Mobil
workplace saw a 25 percent decrease in absenteeism. The Georgia Power Company saved $4.1
million in workers compensation costs in one year. Clearly, safety and health programs have
made a difference in many workplaces, and can be equally valuable resources for many more.

QOSHA’S WORKING DRAFT

Our many years of experience with safety and health programs demonstrate that the best
programs involve top management leadership, worker pasticipation, clear lines of responsibility,
proactive hazard identification, prevention and control, and training. OSHA does not yet have a
safety and health program proposal, but has been fashioning a working draft that includes these
clements: (1) Employers should take an active role in protecting their workforce from serious
hazards; (2) there should be regular communication between employers and employees,
encouraging workers to identify hazards and suggest solutions; (3) employers should use self-
inspections and accident investigations to find and fix workplace hazards; (4) employers should
inform and train workers about the hazards in their work environment; and (5) employers should
regularly evaluate the effectiveness of their programs.

The “New OSHA” philosophy is guiding our thinking as we develop a safety and heaith
worksites. Responsible employers will be treated differeatly from those who fail to safeguard
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documentation. OSHA’s goal is to maximize the benefits resulting from such programs while
making implementation as casy as possible.

The General Accounting Office in 1992 “concur(red] with OSHA’s assessment of the
value of comprehensive safety and health programs.” GAO also said consideration should be
given to requiring high risk employers to have safety and health programs even if some
uncertainty exists about the likely burden, “because the potential number of lives saved or
injuries and illnesses averted is high.” OSHA is using input from GAO, workers, employers and
other stakeholders to fashion a reasonable, balanced approach.

STAKEHOLDER DIALOGUE

OSHA has sought to involve stakeholders at each stage in this potential rulemaking
effort. The Agency has spoken with many individual stakeholders on an informal basis. In
addition, OSHA has held a series of facilitated meetings with representatives of business
(including the U.S. Chamber of Commerce and the National Federation of Independent
Business), labor, state governments, and public health and safety organizations. The Agency
held one such meeting during two days in October of 1995. A further set‘ofmeeﬁngs was held in
June of 1996 to discuss revisions to a concept paper. After receiving this extensive input, OSHA
shared an initial working draft of a proposed standard with stakeholders in November of last
year.

Together with our stakeholders, OSHA is discussing a wide range of issues, including the

scope of a proposed standard; the treatment of responsible versus less responsible employers;
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criteria for citations and penalties; and training requirements. OSHA is making every effort to
hear the concerns and understand the priorities of interested parties. Our stakeholders have much
to contribute, both in terms of their knowledge of their industries and their history with

implementing safety and health programs.

SMALL EMPLOYER CONCERNS

Small and large businesses, alike, need safety and health programs. Even the smallest
businesses have significant numbers of workplace fatalities and injuries. Indeed, establishments
employing fewer than 10 workers account for 17 percent of employment but over 33 percent of
workplace fatalities. Over one million work-related injuries and illnesses each year occur in
establishments with fewer than 20 employees. For these reasons, many states, such as Oregon,
Washington, and California, require safety and health programs in even the smallest firms.

While seeing the need for safety and health programs, OSHA is especially concerned with
providing regulatory ﬂexibilify for small businesses. In addition to involving small businesses in
general stakeholder meetings, OSHA in the fall of 1995 met with small business owners in
Cleveland to discuss the safety and health program concept. In response to suggestions raised by
small businesses, the working draft the Agency distributed in November:(1) increased the
flexibility and performance-based nature of the standard; (2) was written in plain language; (3)
included longer phase-in-periods for small employers; (4) dropped the previous requirement for a
written program; and (5) exempted small employers from hazard documentation requirements.

In cooperation with SBA’s Office of Advocacy, we plan to hold a series of regional

meetings with small business owners next month in four cities: Atlanta, Georgia; Philadelphia,



96

Pennsylvania; Portland, Oregon; and Columbus, Ohio. These discussions will involve the scope
of the standard, exemptions for the smallest employers, and any other suggestions or concerns
small businesses have about the working draft. Following these mwﬁngs, OSHA will work with
SBA’s Office of Advocacy, OMB, and small busin&s representatives in the SBREFA Regulatory

Review Panel Process.

STATUS OF RULEMAKING
OSHA expects to receive valuable input from small businesses during the ubcoming
series of regional meetings. The Agency also plans to meet with employees, including those who
work for small businesses. Following this stakeholder input, OSHA will make appropriate
revisions to the draft proposal and begin the process for SBREFA Panel review with SBA’s

Office of Advocacy and the Office of Management and Budget.

CONCLUSION

Safety and health programs aiready maks a significant difference in the lives of many of
our nation’s workers and in the financial bottom line of many businesses. OSHA is working hard
wiﬂ:themﬂemployuwmmunitylndomoﬂwrmkébolmmdnﬂasmsiﬁqeﬁecﬁw
standard. The Agency’s efforts to work with stakeholders in develop a safety and health program
standard are an important example of the kind of cooperative dialogue envisioned by the
Regulatory Flexibility Act and SBREFA. OSHA hopes this dialogue will lead to safer, more
heaithy workplaces for millions of America’s workers.
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